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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 24 
(T.D. 92-73) 
CHARGES FOR RETURNED CHECKS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to imple- 
ment a $30.00 charge for any check returned unpaid which was pre- 
sented for payment of duties on noncommercial importations for which 
formal entry was not required, or for payment in connection with any 
other Customs transaction not backed by a Customs bond. Although 
Customs proposed to amend the Customs Regulations to establish a 
$100.00 charge for each such returned check, Customs has determined 
that the amount should be changed to $30.00 in order to be more consis- 
tent with amounts currently charged by financial institutions. 


EFFECTIVE DATE: September 9, 1992. 


FOR FURTHER INFORMATION CONTACT: Robert L. Branch, 
Revenue Branch, National Finance Center, U.S. Customs Service, 
(317) 298-1307. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


In a Notice published in the Federal Register on December 6, 1988 (53 
FR 49207), the Customs Service set forth for public comment a proposal 
to amend the Customs Regulations to establish a $100.00 charge for 
each check which is returned by a financial institution to the Customs 
Service unpaid if that check had been presented for payment of duties or 
other charges on noncommercial importations for which a formal entry 


I 
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is not required or for payments in connection with any other transaction 
not backed by a Customs bond. The purpose of the charge is to offset the 
substantial additional operating costs to Customs generated in connec- 
tion with the control and collection of returned items. The charge was 
designed to reflect the actual cost to Customs in connection with the ac- 
tivities of the National Finance Center in monitoring and collecting 
checks as well as costs incurred in connection with other Customs op- 
erations which are impeded by returned checks. Currently, no charge is 
assessed to cover the considerable extra expenditures incurred in con- 
nection with collections of returned checks. 

In response to Customs invitation for comments on its proposal, one 
comment was received from the public. The point raised in that com- 
ment has been considered in developing this final rule. 

While public comment on the proposal was minimal, Customs has 
conducted an internal review of the proposed charge. This review has 
led Customs to the determination that a charge is definitely warranted 
in instances where checks are returned by financial institutions, but 
that the fee should be set at $30.00 rather than $100.00. While this 
amount may not totally reflect all of the actual costs incurred by Cus- 
toms in processing the returned items, it is consistent with amounts 
currently being charged by financial institutions. Additionally, Cus- 
toms anticipates having to process fewer checks in the future, thereby 
reducing its exposure to these expenses. This expectation is based upon 
the increasing ability of persons to use credit cards to pay amounts owed 
Customs. 


ANALYSIS OF COMMENT 


The single comment that was received objected to the proposal to the 
extent that the amendment would not allow for an exception from the 
charge when the return of the check was the result of an error by the 
bank over which the maker of the check had absolutely no control. We 
agree that the charge should not be imposed absolutely in all cases with- 
out providing the check’s maker the opportunity of showing he was not 
at fault because of other factors over which he had no control. Accord- 
ingly, the proposal as published in this final rule contains a minor 
change to add language allowing the Customs Service to waive a fee fora 
returned check when the maker is shown to be not at fault for the 
return. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12291 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that the amendment will not have a significant 
impact on a substantial number of small entities. Accordingly, it is not 
subject to the regulatory analysis or other requirements of 5 U.S.C. 603 
or 604. Because this document does not result in a “major rule” as de- 
fined by Executive Order 12291, the regulatory analysis and review pre- 
scribed by the Executive Order is not required. 
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DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices partici- 
pated in its development. 


List OF SUBJECTS IN 19 CFR Part 24 
Accounting, Claims, Customs duties and inspection, Taxes, Wages. 


AMENDMENT TO THE REGULATIONS 


Part 24 Customs Regulations (19 CFR Part 24) is amended as set forth 
below: 


PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURES 


1. The authority citation for Part 24 continues to read in part as fol- 
lows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 58a-58c, 66, 1202 (General Note 8, 
Harmonized Tariff Schedule of the United States), 1624, 31 U.S.C. 
9701, 26 U.S.C. 4461-4462. 

Section 24.1 also issued under 19 U.S.C. 197, 198, 1684. 


* * * * * * * 


2. Section 24.1 is amended by adding a new paragraph (e) at the end 
thereof to read as follows: 


§ 24.1 Collection of Customs duties, taxes, and other charges. 


* * * * * * * 


(e) Any person who pays by check any duties, taxes, fees or other 
charges or obligations due the Customs Service which are not guaran- 
teed by a Customs bond shall be assessed a charge of $30.00 for each 
check which is returned unpaid by a financial institution for any reason, 
except the charge will not be assessed if it is shown that the maker of the 
check was not at fault in connection with the return of the check. This 
charge shall be in addition to any unpaid duties, taxes and other charges. 

CaroL HALLETT, 
Commissioner of Customs. 


Approved: July 22, 1992. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 10, 1992 (57 FR 35458)] 





CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 34, AUGUST 19, 1992 


19 CFR Part 4 
(T.D. 92-74) 


UNLADING OF FOREIGN VESSELS ALLOWED PRIOR TO 
ENTRY AT U.S. PORTS SUBSEQUENT TO INITIAL U.S. PORT 
OF ARRIVAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to pro- 
vide that it is within the discretion of the district director to issue a per- 
mit to unlade to allow a foreign vessel that has already made formal 
entry at its first port of arrival in the U.S. to unlade foreign residue cargo 
at subsequent coastwise ports without the necessity of making prelimi- 
nary entry and prior to the vessel making formal entry at those ports. If 
the district director deems it necessary, however, before allowing unlad- 
ing prior to the vessel’s formal entry, he may require the master to make 
an oath or affirmation to the truth of the statements contained in the 
vessel’s manifest to a Customs officer who boards the vessel and require 
delivery of the manifest prior to issuing the permit to unlade. All foreign 


vessels are still required to report arrival and make formal entry at all 
coastwise ports. This amendment will expedite the discharge of cargo 
without diminishing Customs enforcement effectiveness. 


EFFECTIVE DATE: September 10, 1992. 


FOR FURTHER INFORMATION CONTACT: Leo Morris, Office of 
Inspection and Control, (202-566-8151). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On January 24, 1992, adocument was published in the Federal Regis- 
ter (57 FR 2859) soliciting comments regarding a Customs proposal to 
amend the Customs Regulations regarding preliminary entry. 

Customs proposed to amend § 4.8, Customs Regulations (19 CFR 4.8) 
to clarify that preliminary entry is required for both U.S. and foreign 
vessels arriving from a foreign port or place that wish to discharge cargo, 
passengers or baggage or take on cargo, passengers or baggage before 
the vessel has been formally entered. Further, the document proposed 
toamend § 4.30, Customs Regulations (19 CFR 4.30) to provide that per- 
mits to unlade or lade may be issued by the district director to a foreign 
vessel arriving at a U.S. port from another U.S. port prior to formal en- 
try and without the vessel having to make preliminary entry at the sec- 
ond port and to a U.S. vessel arriving at a U.S. port from another U.S. 
port without requirement of entry at the second port. If he deems it nec- 
essary, the document proposed, the district director may require the 
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master to make an oath or affirmation to the truth of statements con- 
tained in the vessel’s manifest to a Customs officer who boards the ves- 
sel prior to issuing the permit. 

Conforming amendments were also proposed to §§ 4.1, 4.7, 4.10, 4.13, 
4.81, 4.85 and 4.87, Customs Regulations (19 CFR 4.1, 4.7, 4.10, 4.13, 
4.81, 4.85 and 4.87) to reflect the changes proposed to §§ 4.8 and 4.30. 

The reason for these proposed amendments is that Customs believes 
that by easing the requirement that preliminary entry be made before a 
foreign vessel may be issued a permit to lade or unlade when arriving 
from another U.S. port, but by retaining the right to board and examine 
manifests if necessary, Customs efficiency regarding the discharge of 
cargo, passengers and baggage will be improved without a diminution in 
enforcement effectiveness. 


DISCUSSION OF COMMENTS 


Nine comments were received in response to the proposal. While five 
commenters fully supported the proposal, certain concerns were raised. 
A discussion of specific comments follows. 


Comment: 
The regulations should be clarified to state that the district director 
need not grant preliminary entry whenever it is requested. 


Response: 


Customs totally agrees with the commenter that it is within the dis- 
trict director’s discretion to determine whether to allow preliminary en- 
try when it is requested. Section 4.1(b), Customs Regulations is 
accordingly amended. 


Comment: 
The regulations should list various scenarios when preliminary entry 
is not required. 


Response: 

Customs disagrees. Regulations are not the proper forum for listing 
every permutation of vessel arrival and cargo lading or unlading. The 
different scenarios can be examined individually using these and other 
regulations and the relevant statutes as guidelines. If preliminary entry 
is not required, but is requested, the district director should instruct the 
requesting carrier that preliminary entry is not necessary prior to the 
lading or unlading of passengers, cargo or baggage. 


Comment: 

The regulations should include a provision that carriers who are not 
participants in the Automated Manifest System must present their 
cargo manifest to Customs 24 hours prior to arrival. 


Response: 
Customs disagrees. The statute that discusses the delivery of the 
manifest to Customs, 19 U.S.C. 1439, requires the manifest to be deliv- 
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ered immediately upon arrival of the vessel. The statute does not sup- 
port requiring the manifest in advance. 


Comment: 


Do these amendments alter manifest discrepancy reporting require- 
ments? 


Response: 


No. These regulations do not affect or address manifest discrepancy 
reporting requirements. 


Comment: 


The proposed amendments are in violation of 19 U.S.C. 1447, 1448 
and 1449 which require a vessel carrying merchandise, persons or bag- 
gage originating in a foreign place to make entry prior to unlading. This 
will adversely affect Customs enforcement efforts. 


Response: 


Customs disagrees with the commenter’s interpretation of these stat- 
utes. Two of the cited statutes, 19 U.S.C. 1447 and 1449, are not the 
statutory authority for these amendments. Nor do they say what this 
commenter alleges them to say. These statutes address where entry and 
unlading may take place and under what conditions exceptions may be 
granted. They do not address the authority to unlade or lade cargo or 
make preliminary entry. 

The statute that covers preliminary entry and unlading or lading of 
vessels is 19 U.S.C. 1448. The commenter interprets the language in this 
statute to imply preliminary entry is required if a vessel wishes to dis- 
charge cargo originating in a foreign place. However, the statute clearly 
addresses the entry and origin of the vessel and not the cargo. 

Customs already permits U.S. vessels to unlade merchandise, passen- 
gers or baggage at coastwise ports without an entry because the statute 
requiring entry of U.S. vessels, 19 U.S.C. 1434, and the statute address- 
ing unlading only requires entry when arriving from foreign. Foreign 
vessels are required to make entry at each port under 19 U.S.C. 1435, 
but once again, the unlading statute only requires preliminary entry of 
vessels arriving from a foreign port that wish to discharge cargo prior to 
formal entry. 

These amendments do not adversely affect any of Customs enforce- 
ment actions. Customs still has the authority to board any vessels when 
it believes it necessary. The statutes and regulations giving Customs the 
authority to board and search vessels and review ships’ documents are 
not affected by these amendments. 


Comment: 
These amendments will not benefit West Coast vessel arrivals be- 


cause the amendments will require Customs to board two to three times 
more vessels. 





U.S. CUSTOMS SERVICE 


Response: 

Customs disagrees. The obvious result of these amendments will be to 
reduce the number of ship arrivals that will require preliminary entry 
and, therefore, a boarding. There will certainly not be a two or threefold 
increase in vessel boardings. 


CONCLUSION 
After careful consideration of all the comments received and further 
review of the matter, it has been determined that the amendments, with 
the modification discussed above, should be adopted. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as speci- 
fied in E.O. 12291. Accordingly, no regulatory impact analysis has been 
prepared. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that the amendments will not have a signifi- 
cant economic impact on a substantial number of small entities. Accord- 
ingly, they are not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Harold M. Singer, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 


List OF SUBJECTS IN 19 CFR Part 4 
Carrier, Release of merchandise, Vessels. 


AMENDMENTS TO THE REGULATIONS 
Part 4, Customs Regulations, is amended as set forth below: 


PART 4— VESSELS IN FOREIGN AND DOMESTIC TRADES 

1. The general authority citation for Part 4, and the specific authority 
citations for §§ 4.7, 4.8, 4.10, 4.81 and 4.85 continue to read as follows 
and the relevant specific authority citations for §§ 4.1 and 4.30 are re- 
vised to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624; 46 U.S.C. App. 3; 

§ 4.1 also issued under 19 U.S.C. 1581(a), 46 U.S.C. App. 158, 163; 

* * cd *x * * * 


§ 4.7 also issued under 19 U.S.C. 1431, 1439, 1465, 1581(a), 1583; 46 
U.S.C. App. 883a, 883b; 
§ 4.8 also issued under 19 U.S.C. 1448, 1486; 


* * * * * 


§ 4.10 also issued under 19 U.S.C. 1448, 1451; 


* * * * * 
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§ 4.30 also issued under 19 U.S.C. 288, 1433, 1446, 1448, 1450-1454, 
1490; 


* * * * * * * 


§ 4.81 also issued under 19 U.S.C. 1433, 1439, 1442, 1443, 1444, 1486; 
46 U.S.C. App. 251, 313, 314, 883; 
* 


* * * * * * 


§ 4.85 also issued under 19 U.S.C. 1439, 1442, 1443, 1444, 1623; 


ok ok * * ok * * 
2. Section 4.1(b) is revised to read as follows: 


§ 4.1 Boarding of vessels; cutter and dock passes. 
* K * * * ok Hk 


(b) Every vessel arriving within a Customs district directly from a 
point outside the Customs territory of the United States shall be 
boarded and shall be subject to such supervision while in port as the dis- 
trict director deems necessary. Boarding is required also whenever 
there is a preliminary entry. When he deems it desirable, the district di- 
rector may detail Customs officers to remain on board a vessel to secure 
the enforcement of this part. Except as provided in paragraph (a) of this 
section, boarding of a vessel arriving within a Customs district directly 
from another port in the United States shall not be required. 


* * * * * * * 


3. Footnote 16 from Part 4 is removed. 
4. Section 4.7 is amended by revising the second sentence of para- 
graph (b) and paragraph (d)(3) to read as follows: 


§ 4.7 Inward foreign manifest; production on demand; 
contents and form. 
* * * * * * * 


(b) * * * The master shall deliver the original and one copy of the 
manifest to the Customs officer who shall first demand it. * * * 
K * BS * Ed * * 


(3) The declaration shall be ready for production on demand for in- 
spection and shall be presented as part of the original manifest when 
formal entry of the vessel is made. 

5. Footnote 18 is removed from Part 4. 

6. Section 4.8 is revised to read as follows: 


§ 4.8 Preliminary entry. 


Preliminary entry allows a U.S. or foreign vessel arriving from a for- 
eign port or place to discharge cargo, passengers or baggage or take on 
additional cargo, passengers or baggage prior to making formal entry at 
the customhouse by allowing the master to make an oath or affirmation 
to the truth of statements contained in the vessel’s manifest and deliver 
the manifest to the Customs officer who boards the vessel. Customs offi- 
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cers are required to board a vessel before preliminary entry is permitted. 
Preliminary entry shall be made by compliance with § 4.30 and execu- 
tion by the master of the Master’s Certificate on Preliminary Entry on 
Customs Form 1300. 

7. Section 4.10 is amended by revising the first sentence to read as fol- 
lows: 


§ 4.10 Request for overtime services. 
Request for overtime services in connection with entry or clearance of 
a vessel, including the boarding of a vessel in accordance with § 4.1 shall 
be made on Customs Form 3171. 
* *” * * * * * 


8. Footnote 22 is removed from Part 4. 
9. Section 4.13(a) is amended by revising the first sentence to read as 
follows: 


§ 4.13 Alcoholic liquors on vessels of not over 500 net tons. 
(a) When a vessel of not over 500 net tons which arrives from a foreign 
port or a hovering vessel has on board any alcoholic liquors, a certificate 
respecting the importation of any spirits, wines, or other alcoholic liq- 
uors on board, other than sea stores, shall be delivered to the appropri- 
ate Customs officer with the inward foreign manifest. * * * 
* * * * * * * 


9a. Footnote 25 is removed from Part 4. 
10. Section 4.30 is amended by revising paragraphs (a) and (d) to read 
as follows: 


§ 4.30 Permits and special licenses for unlading and lading. 

(a) Except as prescribed in paragraph (f), (g), or (k) of this section or in 
§ 123.8 of this chapter and except in the case of a vessel exempt from en- 
try or clearance under 19 U.S.C. 288, no passengers, cargo, baggage or 
other article shall be unladen from a vessel which arrives directly from 
any port outside the Customs territory of the United States or from a 
vessel which transits the Panama Canal and no cargo, baggage, or other 
article shall be laden on a vessel destined to a port or a place outside the 
Customs territory of the United States if Customs supervision of such 
lading is required until the district director shall have issued a permit or 
special license therefore on Customs Form 3171. 

(1) U.S. and foreign vessels arriving at a U.S. port directly from a for- 
eign port or place are required to make entry, whether it be formal or, as 
provided in § 4.8 of this part, preliminary, before the district director 
may issue a permit or special license to lade or unlade. 

(2) U.S. vessels arriving at a U.S. port from another U.S. port at which 
formal entry was made may be issued a permit or special license to un- 
lade or lade without having to make either preliminary or formal entry 
at the second and subsequent ports. Foreign vessels arriving at a U.S. 
port from another U.S. port at which formal entry was made may be is- 
sued a permit or special license to lade or unlade at the second and subse- 
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quent ports prior to formal entry without the necessity of making 
preliminary entry. In these circumstances, after the master has re- 
ported arrival of the vessel, the district director may issue the permit or 
special license or may, in his discretion, require the vessel to be boarded, 
the master to make an oath or affirmation to the truth of the statements 
contained in the vessel’s manifest to the Customs officer who boards the 
vessel, and require delivery of the manifest prior to issuing the permit. 


* * * * * * * 


(d) Except as prescribed in paragraph (f) or (g) of this section, a sepa- 
rate application for a permit or special license shall be filed in the case of 
each arrival. 

* * * * * * 


11. Footnotes 55 through 58 are removed from Part 4. 

12. Section 4.81(d) and (e) are amended by removing the words “the 
boarding officer” where they appear and inserting in their place the 
words “the appropriate Customs officer” and by removing the words 
“the Customs boarding officer” in § 4.81(e) and inserting in their place 
the words “the appropriate Customs officer”. 

13. Section 4.85 is amended by removing the words “the Customs 
boarding officer” appearing in the last sentence of paragraph (b) and in- 
serting in their place the words “the appropriate Customs officer” and 
by revising paragraph (d) to read as follows: 


§ 4.85 Vessels with residue cargo for domestic ports. 
* * * * * * * 


(d) If boarding is required before the district director will issue a per- 
mit or special license to lade or unlade, the abstract manifest described 
in paragraph (c) of this section shall be ready for presentation to the 


boarding officer. 
* * * * * ok * 


14. Section 4.87(c) is amended by removing the words “the Customs 
boarding officer” and inserting in their place the words “the appropriate 
Customs officer”. 

Caro. HALLETT, 
Commissioner of Customs. 


Approved: June 22, 1992. 
Nancy L. WorTHINGTON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 11, 1992 (57 FR 35750)] 
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(T.D. 92-75) 
FOREIGN CURRENCIES 
DaiLy RATES FOR COUNTRIES NOT ON QUARTERLY List FoR AuGuST 1992 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: None. 


Greece drachma: 


July 1, 1992 $0.005414 
July 2, 1992 005417 
July 3, 1992 .005405 
July 6, 1992 005423 
July 7, 1992 005442 
July 8, 1992 005454 
July 9, 1992 .005379 
July 10, 1992 005454 
July 13, 1992 .005508 
July 14, 1992 005461 
July 15, 1992 .005507 
July 16, 1992 .005504 
July 17, 1992 .005565 
July 20, 1992 005482 
July 21, 1992 .005466 
July 22, 1992 .005472 
July 23, 1992 .005481 
July 24, 1992 005433 
July 27, 1992 005485 
July 28, 1992 005513 
July 29, 1992 005513 
July 30, 1992 005488 
July 31, 1992 005498 


South Korea won: 


July 1, 1992 $0.001261 
July 2, 1992 .001264 
July 3, 1992 .001267 
July 6, 1992 .001268 
July 7, 1992 .001266 
July 8, 1992 .001267 
July 9, 1992 .001266 
July 13, 1992 .001266 
July 14, 1992 .001265 
July 15, 1992 .001265 
July 16, 1992 .001264 
July 17, 1992 N/A 
July 20, 1992 .001267 
July 21, 1992 .001266 
July 22, 1992 .001266 
July 23, 1992 .001266 
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ForEIGN CURRENCIES — Daily rates for countries not on quarterly list for 
August 1992 (continued): 


South Korea won (continued) 


July 24, 1992 $0.001266 
July 27, 1992 .001265 
July 28, 1992 .001264 
July 29, 1992 .001264 
July 30, 1992 .001270 
July 31, 1992 .001264 


Taiwan N.T. dollar: 


July 1, 1992 

July 2, 1992 $0.040617 
July 3, 1992 040783 
July 6, 1992 040650 
July 7, 1992 .040734 
July 8, 1992 .040766 
July 9, 1992 040805 
July 10, 1992 040654 
July 13, 1992 040355 
July 14, 1992 040241 
July 15, 1992 040145 
July 16, 1992 .040306 
July 17, 1992 040371 
July 20, 1992 040324 
July 21, 1992 040275 
July 22, 1992 040255 
July 23, 1992 040140 
July 24, 1992 040093 
July 27, 1992 040019 
July 28, 1992 040024 
July 29, 1992 040045 
July 30, 1992 040085 
July 31, 1992 040064 


(LIQ-03-01 S:NISD CIE) 


Dated: August 3, 1992. 


GERALDYNE WECHSLER, 
Acting Chief, 
Customs Information Exchange. 
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(T.D. 92-76) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATES FOR JULY 1992 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 92-63 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: None. 


Australia dollar: 
July 1, 1992 $0.746900 


Austria schilling: 
July 1, 1992 $0.093633 


Belgium franc: 
July 1, 1992 $0.032031 


Canada dollar: 
July 1, 1992 $0.832570 


China, P.R. reminbi yuan: 
July 1, 1992 $0.182622 


Denmark krone: 
July 1, 1992 $0.171321 


Finland markka: 
July 1, 1992 $0.241779 


France franc: 
July 1, 1992 $0.195848 


Germany deutsche mark: 
July 1, 1992 $0.658979 


Hong Kong dollar: 
July 1, 1992 $0.129361 


India rupee: 
July 1, 1992 $0.034904 


Ireland pound: 
July 1, 1992 $1.757000 


Italy lira: 
July 1, 1992 $0.000871 
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FOREIGN CURRENCIES— Variances from quarterly rates for August 1992 
(continued): 


Japan yen: 
July 1, 1992 $0.008005 


Malaysia dollar: 
July 1, 1992 $0.399361 


Netherlands guilder: 
July 1, 1992 $0.584488 


New Zealand dollar: 
July 1, 1992 $0.544000 


Norway krone: 
July 1, 1992 $0.168180 


Portugal escudo: 
July 1, 1992 $0.007896 


Singapore dollar: 
July 1, 1992 $0.618047 


South Africa, Republic of, rand: 
duly 1, 1992 $0.361991 


Spain peseta: 
July 1, 1992 $0.010422 


Sri Lanka rupee: 


July 1, 1992 $0.022640 
July 2, 1992 N/A 
July 3, 1992 N/A 
July 6, 1992 N/A 
July 7, 1992 N/A 
July 8, 1992 N/A 
July 9, 1992 N/A 
July 10, 1992 N/A 
July 14, 1992 N/A 
July 16, 1992 N/A 
July 17, 1992 N/A 
July 20, 1992 N/A 


Sweden krona: 
July 1, 1992 $0.182349 


Switzerland franc: 
July 1, 1992 $0.731797 


United Kingdom pound: 
July 1, 1992 $1.911000 


(LIQ-03-01 S:NISD CIE) 
Dated: August 3, 1992 


GERALDYNE WECHSLER, 
Acting Chief, 
Customs Information Exchange. 





U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 101 


CONSOLIDATION OF NORFOLK AND NEWPORT NEWS, 
AND RICHMOND-PETERSBURG, VIRGINIA, FOR MARINE 
PURPOSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule; solicitation of comments. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to consolidate the ports of entry of Norfolk and Newport News, and 
Richmond-Petersburg, Virginia for marine purposes only. This change, 
if adopted, would enable Customs to obtain more efficient use of its per- 
sonnel, facilities and resources. It would eliminate duplication of port 
functions and permit better control of staffing resources without im- 
pairing services to area businesses or the general public. Moreover, it 
would simplify vessel entry and clearance procedures and reduce ex- 
penses and paperwork for all parties involved thereby enabling Customs 
to provide better and more economical service to carriers, importers, 
and the public. 


DATE: Comments must be received on or before October 9, 1992. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
and inspected at the Regulations and Disclosure Law Branch, U.S. Cus- 
toms Service, Room 2119, 1301 Constitution Avenue, NW., Washing- 
ton, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Margaret Reyen, Office 
of Workforce Effectiveness and Development, Office of Inspection and 
Control, U.S. Customs Service, (202) 566-8157. 


SUPPLEMENTARY INFORMATION 
BACKGROUND 


As part of its continuing program to obtain more efficient use of its 
personnel, facilities and resources, and to provide better service to carri- 
ers, importers and the public, Customs proposes to amend § 101.3, Cus- 
toms Regulations (19 CFR 101.3), by consolidating, for marine purposes 
only, the port of entry of Norfolk and Newport News, and the port of en- 
try of Richmond-Petersburg, Virginia, located in the Norfolk District in 
the Southeast Region. 


15 
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Inasmuch as these two ports are located within approximately sev- 
enty-five miles of one another on the James and Elizabeth Rivers, it is 
estimated that the proposed consolidation will significantly reduce ex- 
penses for the public without impairing Customs ability to provide serv- 
ices to area businesses or to the general public. 

Under this proposal, the laws and regulations administered and en- 
forced by Customs relating to the entry of merchandise would continue 
to apply at Norfolk and Newport News and at Richmond-Petersburg, 
with each of the ports retaining its port codes as well as its current geo- 
graphical limits. However, the two ports would be considered to be one 
port for the purposes of the navigation laws. All of the requirements pre- 
scribed by the navigation laws administered and enforced by Customs, 
such as reporting arrival and making formal entry of vessels arriving at 
the consolidated marine port from a foreign or another U.S. port (de- 
pending on the vessel’s nationality); and obtaining a permit to proceed 
between the consolidated port and other U.S. ports, would have to be 
complied with, as is now the case in existing consolidated ports. 

It is anticipated that the proposed consolidation also will result in re- 
ducing penalties incurred under the navigation laws if carriers fail to en- 
ter and properly clear merchandise being shipped in a residue cargo 
movement within the consolidated marine port (i.e., the port of Norfolk 
and Newport News, and the port of Richmond-Petersburg), and will re- 


duce paperwork for carriers, importers, and Customs, because of the re- 
duction of penalty cases. 

If this proposal is adopted, there would be no change in the current 
geographical limits of either port. However, it will be necessary to 
amend the list of Customs regions, districts, and ports of entry set forth 
in § 101.3(b), Customs Regulations (19 CFR 101.3(b)), to reflect the con- 
solidation of these ports for the purposes of the navigation laws. 


COMMENTS 

Before adopting this proposal, consideration will be given to any writ- 
ten comments timely submitted to Customs. Comments submitted will 
be available for public inspection in accordance with the Freedom of In- 
formation Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations 
(31 CFR 1.4), and§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), 
on regular business days between the hours of 9:00 a.m. and 4:30 p.m., 
at the Regulations and Disclosure Law Branch, Room 2119, U.S. Cus- 
toms Service Headquarters, 1301 Constitution Avenue, NW., Washing- 
ton, D.C. 20229. 


AUTHORITY 
This change is proposed under the authority of 5 U.S.C. 301 and 19 
U.S.C. 2, 66 and 1624. 
REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12291 


Customs routinely establishes, expands, and consolidates Customs 
ports of entry throughout the United States to accommodate the volume 
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of Customs-related activity in various parts of the country. Although 
this document is being issued with notice for public comment, it is not 
subject to the notice and public procedure requirements of 5 U.S.C. 553 
because it relates to agency management and organization. Accord- 
ingly, this document is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). Because this document relates to 
agency organization and management, it is not subject to E.O. 12291. 


DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices partici- 
pated in its development. 

CarROoL HALLETT, 
Commissioner of Customs. 


Approved: July 24, 1992. 
Nancy L. WorTHINGTON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 10, 1992 (57 FR 35530)] 


19 CFR Part 146 
PETROLEUM REFINERIES IN FOREIGN TRADE SUBZONES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions by adding special procedures and requirements governing the op- 
erations of crude petroleum refineries approved as foreign trade 
subzones, in implementation of § 9002 of the Technical and Miscellane- 
ous Revenue Act of 1988, which amended the Foreign Trade Zones Act, 
to make specific provision for petroleum refinery subzones. 


DATE: Comments must be received on or before October 9, 1992. 


ADDRESS: Comments (preferably in triplicate) must be submitted to 
and may be inspected at the Regulations and Disclosure Law Branch, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Room 2119, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: 
Legal aspects: Cari Berdut, Entry Rulings Branch, (202-566-5856). 


Operational aspects: Louis Hryniw, Office of Regulatory Audit, 
(202-566-2812). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Foreign Trade Zones Act of 1934, as amended (19 U.S.C. 81a-u) 
(“the FTZA”), provides for the establishment and regulation of foreign 
trade zones, the purpose of which is to attract and promote interna- 
tional trade and commerce. Part 146, Customs Regulations (19 CFR 
Part 146), governs the admission of merchandise into a zone, its removal 
from the zone, and, among other things, its manipulation, manufacture, 
or exhibition while in the zone. 

Under the FTZA, the Foreign Trade Zones (FTZ) Board has authority 
to grant to public and private corporations, as defined in 19 U.S.C. 
81a(e) and (f), the privilege of establishing, operating, and maintaining 
foreign trade zones in or adjacent to Customs ports of entry. 19 U.S.C. 
81b(a). This Board, in 1952, promulgated regulations under 19 U.S.C. 
81h to allow the establishment of “zones for specialized purposes” or 
“subzones” in areas distinct from existing general purpose zones “for 
one or more of the specialized purposes of storing, manipulating, manu- 
facturing or exhibiting goods,” should the Board determine that exist- 
ing general purpose zones would not satisfactorily serve the 
convenience of commerce in relation to the proposed purposes. 17 FR 
5316 (June 11, 1952). 

Generally, under § 3 of the Act, as amended, 19 U.S.C. 81c(a), im- 
ported and domestic merchandise may be brought into a zone for the 
purposes enumerated without being subject to the Customs laws of the 
U.S., but if imported merchandise is so sent from a zone into Customs 
territory, it would then be subject to the laws and regulations of the U.S. 
affecting such merchandise. 

More specifically, the first proviso to 19 U.S.C. 81c(a) provides that 
foreign merchandise in a zone, which has not been manipulated or 
manufactured so as to effect a change in tariff classification, may be 
taken under Customs supervision and be appraised and its taxes deter- 
mined and duties liquidated or fixed thereon. Such merchandise is ad- 
ministratively characterized as “privileged foreign”. 19 CFR 146.41. If 
this merchandise is manufactured in the zone, duties and taxes are pay- 
able on the quantity of such merchandise used in the manufacture of the 
entered article, with due allowance for recoverable and irrecoverable 
waste. Furthermore, where two or more products result from the manu- 
facture of privileged foreign merchandise in a zone, the liquidated du- 
ties and determined taxes must be distributed to the resulting products 
in accordance with their relative value upon their respective separation 
in the manufacturing process, again with due allowance for waste. 

In addition, the second proviso to 19 U.S.C. 81c(a) provides in effect 
that foreign merchandise which has been imported, duty—paid or duty- 
free, and merchandise which is the growth, product or manufacture of 
the U.S., may be taken into a zone from the Customs territory, placed in 
“domestic” zone status, 19 CFR 146.48, and, regardless of whether it 
has been used in manufacture in the zone, could be subsequently 
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brought back into Customs territory free of duty. In this connection, 
however, under the third proviso to 19 U.S.C. 81c(a), domestic status 
merchandise which loses its identity as such in a zone would be treated 
as foreign, and be subject to duty accordingly, upon reentry into Cus- 
toms territory. 

Hence, an article manufactured from domestic status merchandise in 
a zone, as noted above, would only be entitled to be removed therefrom, 
duty-free, if the specific physical content resulting from the domestic 
merchandise could be established therein. Likewise, the first proviso to 
19 U.S.C. 81c(a) fairly requires that the entered article be specifically 
and strictly identified with particular privileged foreign merchandise 
for duty assessment to be permissible in accordance therewith, and, as 
already stated, where more than one product is separated from such 
merchandise, the manufacturer must calculate the relative value of 
such products at the time they are separated from the whole, in order to 
distribute the duty and taxes thereto on this basis. 

The foregoing provisions worked well with durable goods where one 
could physically observe the manufacturing process and count its prod- 
ucts/by-products. In recent years, however, oil refineries have increas- 
ingly been approved by the FTZ Board to operate as special-purpose 
zones or subzones. In this regard, the distillation of crude petroleum and 
derivatives thereof, called feedstocks, presents a unique challenge in 
that the process is masked from view and involves liquids which change 
volume and weight. Also, the nature of petroleum is such that multiple 
products can be concurrently refined from various feedstocks, thereby 
further complicating the matter of duty assessment. 

In this context, the first and second provisos, as outlined, essentially 
impeded the efforts of Customs and refiners alike to develop inventory 
methods (1) which could account for or attribute domestic or privileged 
foreign merchandise as being used to produce petroleum products re- 
moved from a subzone refinery, and (2) which could practicably estab- 
lish the relative value of multiple products separated from given 
privileged foreign status merchandise, with duty assessment accord- 
ingly. 

As a result, to address this situation, § 9002 of the Technical and Mis- 
cellaneous Revenue Act of 1988, enacted in Public Law 100-647, 
amended the FTZA, by adding a special provision, codified as 19 U.S.C. 
81c(d), to deal with the unique problems posed by oil refinery subzones. 
This special provision, consisting of three sentences, is as follows: 


In regard to the calculation of relative values in the operations of 
petroleum refineries in a foreign trade zone, the time of separation 
is defined as the entire manufacturing period. The price of products 
required for computing relative values shall be the average per unit 
value of each product for the manufacturing period. Definition and 
attribution of products to feedstocks for petroleum manufacturing 
may be either in accordance with Industry Standards of Potential 
Production on a Practical Operating Basis as verified and adopted 
by the Secretary of the Treasury (known as producibility) or such 
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other inventory control method as approved by the Secretary that 
protects the revenues. 


The amendment thus redefines the time of separation, with respect to 
the refining of multiple products, as the entire manufacturing process 
from which they are produced. As such, the amendment obviates the 
need to determine exactly when and where in the pipeline crude and 
other feedstocks introduced into the refining process become another 
product. Rather, it permits refiners as well as Customs to assess relative 
value at the end of the entire manufacturing period from which such 
products were produced, when the actual quantities of products result- 
ing from the process, such as kerosene, diesel oil, gasoline, and the like, 
can be measured with certainty. 

Moreover, the amendment permits the products refined in a subzone 
during a manufacturing period to be attributed to given crude or other 
feedstocks introduced into production during the period, to the extent 
that such products were producible (could have been produced) there- 
from in the quantities removed from the subzone. This inventory 
method, known as producibility, calls for objective production stan- 
dards to govern its application. Such standards, called industry stan- 
dards of potential production on a practical operating basis, have 
already been established and adopted, for petroleum drawback pur- 
poses, and published in T.D. 66-16. For example, according to T.D. 
66-16, the percentage of motor gasoline producible from a stated quan- 
tity of class III crude petroleum (defined by American Petroleum Insti- 
tute (API) specific gravity ranges) is 91%. 

Accordingly, to further define, elaborate upon, and implement, the 
provisions of 19 U.S.C. 81c(d), concerning petroleum refinery subzones, 
this rulemaking has been initiated, which proposes to add a new subpart 
H to the Customs foreign trade zone regulations in Part 146 (19 CFR 
Part 146). 

Customs is also interested in public comments regarding a specific 
definition for what constitutes a “petroleum refinery”, for purposes of 
the proposed subpart H. To this end, commenters should provide rea- 
sons in support of any recommended definitions. 


COMMENTS 


Before adopting this proposal, consideration will be given to any writ- 
ten comments (preferably in triplicate) that are timely submitted to 
Customs. Comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), during regular business days be- 
tween the hours of 9:00 a.m. and 4:30 p.m., at the Regulations and 
Disclosure Law Branch, Room 2119, Customs Headquarters, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 
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REGULATORY FLEXIBILITY ACT 
Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is hereby certified that the proposed amendments set 
forth in this document, if adopted, will not have a significant economic 
impact on a substantial number of small entities. Accordingly, they are 
not subject to the regulatory analysis or other requirements of 5 U.S.C. 
603 and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as speci- 
fied in § 1(b) of E.O. 12291. Accordingly, a regulatory impact analysis is 
not required. 

PAPERWORK REDUCTION ACT 

The collection of information contained in this notice of proposed rul- 
emaking is in §§ 146.93-46.99. The respondents would be businesses. 

The collection of information contained in this notice of proposed rul- 
emaking has been submitted to the Office of Management and Budget 
(OMB) for review in accordance with the Paperwork Reduction Act of 
1980 (44 U.S.C. 3504(h)). Comments on the collection of information 
should be sent to the Office of Management and Budget, Attention: 
Desk officer for the Department of the Treasury, Office of Information 
and Regulatory Affairs, Washington, D.C. 20503, with copies to the U.S. 
Customs Service at the address previously specified. 

Estimated total annual reporting and/or recordkeeping burden: 

Estimated average annual burden per respondent and/or 
recordkeeper: 

Estimated number of respondents and/or recordkeepers: 

Estimated annual frequency of responses: 

Part 178, Customs Regulations (19 CFR Part 178), which lists the in- 
formation collections contained in the regulations and control number 
assigned by OMB would be amended accordingly if the proposal is 
adopted. 


DRAFTING INFORMATION 
The principal author of this document was Russell Berger, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 
List OF SUBJECTS IN Part 146 
Customs duties and inspection, Exports, Foreign trade zones, Im- 
ports, Reporting and recordkeeping requirements. 
PROPOSED AMENDMENT 
It is proposed to amend Part 146, Customs Regulations (19 CFR Part 
146), as set forth below. 
PART 146—FOREIGN TRADE ZONES 


1. The general authority citation for Part 146 would continue to read 
as follows: 
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Authority: 19 U.S.C. 66, 8la—u, 1202 (General Note 8, Harmonized 
Tariff Schedule of the United States), 1623, 1624.* * * 

2. It is proposed to amend Part 146 by adding a new Subpart H thereto 
to read as follows: 


SUBPART H— PETROLEUM REFINERIES IN FOREIGN TRADE SUBZONES 


Sec. 

146.91 Applicability. 

146.92 Definitions. 

146.93 Inventory control and recordkeeping system. 

146.94 Records concerning establishment of manufacturing period. 
146.95 Feedstock inventories. 

146.96 Subzone activity reports. 

146.97 Producibility. 

146.98 Relative value. 

146.99 Methods of attribution. 


Suppart H — PETROLEUM REFINERIES IN FOREIGN TRADES SUBZONES 


§ 146.91 Applicability. 

This subpart applies only to a petroleum refinery engaged in refining 
petroleum in a foreign trade subzone. This subpart also applies only to 
merchandise (crude petroleum and derivatives thereof) which are intro- 
duced into production in a refinery subzone. Further, the provisions re- 
lating to zones generally, which are set forth elsewhere in this part, 
including documentation and document retention requirements, and 
entry procedures, such as weekly entry, shall apply as well to a refinery 
subzone, insofar as applicable to and not inconsistent with the specific 
provisions of this subpart. 

§ 146.92 Definitions. 

The following definitions are applicable to this Subpart H: 

(a) Assay. “Assay” means the recorded specifications of a feedstock re- 
ceived by a refiner. It constitutes the analysis of crude petroleum or 
other feedstock in terms of American Petroleum Institute (API) specifi- 
cations, and includes the expected yields of final products therefrom un- 
der each refiner’s anticipated operating conditions. 

(b) Attribution. “Attribution” means the association of a final product 
with its source material by application of the producibility concept, us- 
ing the industry standards of potential production set forth in T.D. 
66-16, or other inventory control method approved by Customs. 

(c) Cumulative entry activity report. “Cumulative entry activity re- 
port” means the report which shows the cumulative entry activity for 
each feedstock received into the subzone to date including duties and 
user fees paid or avoided thereon. 

(d) Duty and user fee report. “Duty and user fee report” means the re- 
port which shows the duty and user fees paid or avoided by receipt and 
type of entry for the period covered by the report. 

(e) Feedstock. “Feedstock” means crude petroleum or intermediate 
product (including blendstock) that is used in a subzone refinery. 
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(f) Final product. “Final product” means any petroleum derivative 
listed in T.D. 66-16 that is produced in the refinery subzone and there- 
after removed therefrom. 

(g) Fungible merchandise. “Fungible merchandise”, as defined in 
§ 146.1(b)(14) of this part, is further defined as merchandise which has 
comparable assay reports and anticipated intermediate yields. 

(h) Inventory disposition report. “Inventory disposition report” 
means the report which shows the activity for each feedstock receipt for 
the period covered by the report. All information will be in relative value 
equivalent feedstock volumes. 

(i) Manufacturing period. “Manufacturing period” means the period 
beginning with the introduction of feedstock into the production proc- 
ess and ending with the removal of the final product from the subzone. 
“Manufacturing period” coincides with “time of separation” (see 
§ 146.92(p)). 

(j) Price of products. “Price of products” means the average per unit 
market value of each final product for a given manufacturing period. 

(k) Producibility. “Producibility” means the industry standards of po- 
tential production on a practical operating basis, as approved by Cus- 
toms and published in T.D. 66-16. 

(1) Product shipment report. “Product shipment report” means the re- 
port which shows, by type of entry, the quantity of final products which 
are shipped from the subzone for the period covered by the report. 

(m) Protection of the revenue. “Protection of the revenue” means an 
accounting method under which any deviation from actual events is re- 
solved in favor of Customs collection and retention of revenue. 

(n) Relative value. “Relative value” means the value of a final product 
divided by the total value of all final products produced from a given 
feedstock. Where two or more products result from the manufacture of a 
privileged foreign feedstock in a subzone, the liquidated duties and de- 
termined taxes thereon shall be distributed to the several products in 
accordance with their relative value at the time of separation. 

(0) Stock in process. “Stock in process” means intermediate products 
which are carried over from one manufacturing period to the next, and 
includes products which were reintroduced into the refining process be- 
fore removal from the refinery subzone as a final product. 

(p) Time of separation. “Time of separation” means the period begin- 
ning with the start of production and ending with the removal of the fi- 
nal product from the refinery subzone. The “time of separation” of a 
final product coincides with its “manufacturing period” (see 
§ 146.92(i)). 

(q) Unique identifier. “Unique identifier”, as defined in 
§ 146.1(b)(19) of this part, must include: 

(1) An alpha digit denoting zone status. Domestic feedstock shall be 
denoted with the letter “D”, privileged foreign feedstock with the letter 
“P”, nonprivileged foreign feedstock with the letter “N”, and zone-re- 
stricted feedstock with the letter “Z”; and, 
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(2) A six-digit number showing the date of receipt (month, day, and 
year). 

§ 146.93 Inventory control and recordkeeping system. 

(a) General. The refiner must maintain an inventory control and rec- 
ordkeeping system on a current basis, in conformance with this subpart 
and the applicable requirements of subpart B of this part. Records for 
each receipt shall be kept by class, type and unique identifier for each 
receipt of foreign and domestic feedstock. 

(1) Unique identifier. Once the numerical sequence of the date of re- 
ceipt contained in the unique identifier is selected (see § 146.92(q)), the 
refiner must use this sequence consistently. 

(2) Audit trail. The records must provide a clear audit trail, showing 
the actual movement of feedstock through each stage of the inventory 
and refining process, that is, from admission, through introduction to 
the distillation or processing unit, to the removal of the final product 
from the subzone. 

(b) Foreign status feedstock. (1) Admission to subzone. The subzone 
refiner shall prepare and file with the district director an application 
and permit for admission on Customs Form 214 for each receipt of for- 
eign status feedstock, giving its date of admission, the type and class of 
feedstock admitted, and assigning a unique identifier to it. The admis- 
sion form for each receipt of foreign status feedstock must also include 
at least the following additional information: 

(i) The estimated or actual total quantity received (in barrels), and 
temperature converted to a weight measurement; 

(ii) Country of origin; 

(iii) Cost per barrel (supported by an invoice); 

(iv) Harmonized Tariff Schedule of the United States (HTSUS) num- 
ber and duty rate; and, 

(v) Zone status designation code. 

(2) Inventory loss or gain. Following the manufacturing period, inven- 
tory records shall be kept, which show 16 the amount of loss or gain with 
respect to the production of final products. 

(c) Domestic status feedstock. (1) Admission to subzone. Each subzone 
refiner shall maintain a record of each receipt of domestic status 
feedstock, containing at least the following information: 

(i) Admission date and unique identifier assigned; 

(ii) Feedstock type and class; 

(iii) Total quantity received (in barrels); and 

(iv) Zone status. 

(2) Weekly reporting. The subzone refiner shall file with the district 
director a weekly report on Customs Form 214, listing the receipts of do- 
mestic feedstock into the subzone for the previous calendar week. 

(d) Attribution. (1) Producibility. The producibility method of attribu- 
tion, the industry standards of potential production for which are con- 
tained in the tables published in T.D. 66-16, requires that records be 
kept to attribute final products to those feedstocks identified by unique 
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identifier, which have entered the production process during the cur- 
rent or prior manufacturing periods, and must convert volume meas- 
urements therefore to weight measurements in order to account for all 
feedstocks put into process (see §§ 146.97 and 146.99(a)). 

(2) Other inventory method. A refiner may request approval of a differ- 
ent inventory control method. Customs will consider such requests un- 
der the rulemaking procedures set forth in 5 U.S.C. § 553. 

(3) Stock in process. The method of recording and attributing stock in 
process in a subzone refinery must be included in the refiner’s proce- 
dures manual together with examples illustrating the method. 

(4) Feedstock not eligible for attribution. Feedstock or intermediate 
product which is admitted to a refinery subzone, but which is not used in 
the refinery, is not eligible for attribution to any final product. 

(e) Removal of final product. Each final product removed from the 
subzone shall have a relative value assigned, and be attributed to a 
feedstock which has been shown to have entered into the production 
process during the manufacturing period from which such product was 
produced. 


§ 146.94 Records concerning establishment of manufacturing 
period. 

(a) Feedstock introduced into production. The refiner must record the 
date and amount of each feedstock actually introduced into the produc- 
tion process of the refinery in order to establish the start of the manufac- 
turing period for that feedstock. If a feedstock is not introduced into the 
refinery’s crude distillation unit, the refiner must record the processing 
unit into which the feedstock is first introduced, the date of introduc- 
tion, and the actual amount introduced. The unique identifier must be 
used in this connection in the refiner’s records. 

(b) Final product removed from subzone. The refiner must record the 
date and amount of each final product that is removed from the refiner’s 
subzone. This date establishes the end of the manufacturing period. The 
refiner must record the unique identifier of the feedstock attributed to 
the final product. 

(c) Removals during calendar week. Any removals of final product 
during a calendar week will be considered to have occurred on the last 
day of that week for purposes of attribution as well as for the calculation 
of the relative value of two or more final products attributed to a given 
receipt of privileged foreign feedstock. 

§ 146.95 Feedstock inventories. 

(a) Accountability. Feedstock inventories must be accounted for by 
type, class and unique identifier. Attribution of inventory to production 
must be made for feedstock within each type, class and zone status by 
means of the unique identifier, and, under the producibility method, 
shall not exceed the industry standards of potential production pub- 
lished in T.D. 66-16. If using producibility, the refiner must convert vol- 
ume measurements to weight measurements using American 
Petroleum Institute (API) conversion factors. 
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(b) Fungible feedstocks. Fungible feedstock must be attributed by 
means of a unique identifier on a First-In—-First Out (FIFO) basis, that 
is, the oldest such identifier for feedstock of the same type, class and 
zone status, must be selected and its inventory quantity reduced accord- 
ingly, unless through some alternate means of identification approved 
in advance by Customs, specificity or identity of the product can other- 
wise be shown. 

§ 146.96 Subzone activity reports. 

The subzone refiner shall prepare an activity report for the period 
covered by an entry summary (CF 7501), which lists all admissions to, 
and transfers from, the subzone. The refiner shall retain the report for a 
spot check or audit by Customs, and need not furnish it to Customs un- 
less requested. While there is no form specified for the report, it should 
include the following information: 

(a) Product shipment report; 

(b) Inventory disposition report; 

(c) Duty and user fee report; and, 

(d) Cumulative entry activity report. 

§ 146.97 Producibility. 

(a) Industry standards of potential production. The industry stan- 
dards of potential production on a practical operating basis necessary 
for the producibility inventory method are contained in tables published 
in T.D. 66-16. With these tables, a subzone refiner may attribute final 
products removed from the subzone to feedstocks, by means of their 
unique identifiers, which have entered the production process during 
the current or a prior manufacturing period on a converted weight basis. 

(b) Attribution to product or feedstock not listed in T.D. 66-16. For 
purposes of attribution, where a final product or a feedstock is not listed 
in T.D. 66-16, the refiner must submit a proposed attribution schedule, 
supported by a technical memorandum, to Customs. Customs will re- 
view the submission to determine whether amendment of T.D. 66-16 is 
warranted. Such requests for amendment of T.D. 66-16 shall be submit- 
ted to the Assistant Commissioner, Office of Commercial Operations 
prior to liquidation of any entry of final product or its removal from the 
subzone for exportation, in accordance with such attribution. If a re- 
finer elects to show attribution on a producibility basis, but fails to keep 
records on that basis, Customs shall use the refiner’s actual production 
records to determine attribution and any necessary relative value calcu- 
lation. 


EXAMPLE 


Day 1: 

Transfer, within the refinery subzone, from one or more storage 
tanks to the crude distillation unit: 

50,000 pounds privileged foreign (PF) class II crude oil. 

50,000 pounds PF class III crude oil. 

50,000 pounds domestic status class III crude oil. 
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Day 20: 

Removal from the refinery subzone for exportation of 50,000 pounds 
of aviation gasoline. 

The period or manufacture for the aviation gasoline is Day 1 to Day 
20. The refiner must first attribute the designated source of the aviation 
gasoline. 

In order to maximize the duty benefit conferred by the zone opera- 
tion, the refiner chooses to attribute the exported aviation gasoline to 
the privileged foreign status crude oil. Under the tables for potential 
production (T.D. 66-16), class II crude has a 30% potential, and class III 
has a 40% potential. The maximum aviation gasoline producible from 
the class II crude oil is 15,000 pounds (50,000 x .30). The maximum avia- 
tion gasoline producible from the privileged foreign status class III 
crude oil is 20,000 pounds (50,000 x .40). The domestic class III crude 
would also make 20,000 pounds of aviation gasoline. 

The refiner could attribute 15,000 pounds of the privileged foreign 
class II crude oil, 20,000 pounds of the privileged foreign class III crude 
oil, and 15,000 pounds of the domestic class III crude oil as the source of 
the 50,000 pounds of the aviation gasoline that was exported. 35,000 
pounds of class II crude oil would be available for further production for 
other than aviation gasoline, 30,000 pounds of privileged foreign class 
III crude oil would be available for further production for other than 
aviation gasoline, and 35,000 pounds of domestic status class III crude 
oil would be available for further production, of which up to 5,000 
pounds could be attributed to aviation gasoline. 

Day 21: 

Transfer, within the refinery subzone, from one or more storage 
tanks to the crude oil distillation unit: 

50,000 pounds PF status class I crude oil. 

50,000 pounds PF status class IV crude oil. 

Day 40: 

Removal from the refinery subzone: 

30,000 pounds of motor gasoline for consumption. 

10,000 pounds of jet fuel sold to the US Air Force for use in military 
aircraft. 

10,000 pounds of aviation gasoline sold to a U.S. commuter airline for 
domestic flights. 

10,000 pounds of kerosene for exportation. 

To the extent that the crude oils that entered production on Day 1 are 
attributed as the designated sources for the products removed on Day 
40, the period of manufacture is Day 1 to Day 40. If the refiner chooses to 
attribute the crude oils that entered production on Day 21 as the desig- 
nated sources of the products removed on Day 40 using the production 
standards published in T.D. 66-16, the manufacturing period is Day 21 
to Day 40. This choice will be important if a relative value calculation on 
the privileged foreign status crude oil is required, because the law re- 
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quires the value used for computing the relative value to be the average 
per unit value of each product for the manufacturing period. Relative 
value must be calculated if a source feedstock is separated into two or 
more products that are removed from the subzone refinery. If the aver- 
age per unit value for each product differs between the manufacturing 
period from Day 1 to Day 40 and the manufacturing period from Day 21 
to Day 40, the correct period must be used in the calculation. 

In order to minimize duty liability, the refiner would try to attribute 
the production of the exported kerosene and the sale of the jet fuel to the 
US Air Force to the privileged foreign crude oils. For the same reason, 
the refiner would try to attribute the removed motor gasoline and the 
aviation gasoline for the commuter airline to the domestic crude oil. 

Accordingly, the refiner chooses to attribute up to 5,000 pounds of the 
domestic status class III crude as the source of the 10,000 pounds of avia- 
tion gasoline removed from the subzone refinery for the commuter air- 
line. Since no other aviation gasoline could have been produced from the 
crude oils that entered production on Day 1, the refiner must attribute 
the remainder to the crude oils that entered production on Day 21. 
Again, using the production standards from T.D. 66-16, the class I crude 
could produce aviation gasoline in an amount up to 10,000 pounds 
(50,000 x .20). Likewise, the class IV crude oil could produce aviation 
gasoline in an amount up to 8,500 pounds (50,000 x .17). 

The refiner selects use of the class I crude as the source of the aviation 
gasoline. The refiner could attribute up to 27,300 pounds (35,000 -—5,000 
x .91) of the domestic class III crude oil as the source of the motor gaso- 
line. This would leave 2, 700 pounds of domestic class III crude available 
for further production for other than aviation gasoline or motor gaso- 
line. The remaining motor gasoline removed (also 2,700 pounds) must 
be attributed to a privileged foreign crude oil. The refiner selects the 
privileged foreign class II crude oil that entered production on Day 1 as 
the source for the remaining 2,700 pounds of motor gasoline. 

This would leave 32,300 pounds of privileged foreign class II crude oil 
available for further production, of which no more than 27,400 pounds 
could be designated as the source of motor gasoline. The refiner attrib- 
utes the jet fuel that is removed from the refinery subzone for the US Air 
Force for use in military aircraft to the privileged foreign class II crude 
oil. The refiner could attribute up to 20,995 pounds of jet fuel from that 
class II crude oil (32,300 x .65). Designating that class II crude oil as the 
source of the 10,000 pounds of jet fuel leaves 22,300 pounds of privileged 
foreign class II crude oil available for further production, of which up to 
10,995 pounds could be attributed as the source of the jet fuel. Because 
the motor gasoline and the jet fuel, under the foregoing attribution, 
would be considered to have been separated from the privileged foreign 
class II crude oil, a relative value calculation would be required. 

The jet fuel is eligible for removal from the subzone free of duty by vir- 
tue of 19 U.S.C. § 1309(a)(1)(A). The refiner could attribute the privi- 
leged foreign class II crude oil as being the source of 9,812 pounds of jet 
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fuel (22,300 x .44). The refiner chooses to attribute the privileged for- 
eign class III crude oil as the source of the jet fuel. The refiner could at- 
tribute to that class III crude oil up to 15,000 pounds of kerosene (30,000 
x .50). 

§ 146.98 Relative value. 

(a) Required. A relative value calculation is required by law for privi- 
leged foreign merchandise (see § 146.92(n)), when two or more products 
are separated therefrom. The refiner must determine whether the final 
product could have been produced from the foreign or domestic 
feedstock actually used during the manufacturing period of that prod- 
uct. If the final product is determined to be produced from a privileged 
foreign feedstock, the refiner must calculate its applicable relative 
value. 

(b) Acceptable methods for computing relative value. The following 
are acceptable methods for computing relative values for final products 
removed from a refinery subzone: 

(1) Relative value at time of shipment. Under this method, only prod- 
ucts that have been refined and removed from the subzone during the 
manufacturing period are used in the relative value computation. 

(2) Relative value for the manufacturing period. Under this method, 
only products produced during the manufacturing period are used in the 
relative value computation. This method requires stacking relative val- 
ues within each unique identifier until time of removal. 

(3) Relative value at time of reconciliation. Under this method, prod- 
ucts attributed to a unique identifier over its life would be used in a rela- 
tive value computation, and adjustments made for the duty and user 
fees paid at time of entry. This method requires a relative value calcula- 
tion at time of shipment or production to determine the estimated duties 
and user fees to be paid. This method allows use of one set of product 
values during the life of the foreign feedstock receipt. Values are ad- 
justed to reflect average values for the applicable manufacturing period, 
with duty/fee refunded or paid as appropriate. 

(c) Consistent Use Required. The refiner must use the selected 
method consistently. 


§ 146.99 Methods of attribution. 

(a) Producibility. (1) General. A subzone refiner must attribute the 
source of each product removed. The refiner is limited in this regard to 
feedstocks actually used during the manufacturing period for the final 
product, and only to the extent that the quantity of such product re- 
moved could have been produced from such feedstocks, using the indus- 
try standards of potential production on a practical operating basis, as 
published in T.D. 66-16. Once attribution is made for a particular re- 
moved product, that attribution is binding and may not be changed. 
Subsequent attributions of feedstock to product removed must take 
prior attributions into account. Each refiner shall keep records showing 
how each attribution was made. 
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(2) Attribution to privileged foreign feedstock; relative value. If a re- 
moved product is attributed to a privileged foreign status feedstock re- 
ceipt, and that removed product is the result of a process that involved 
the separation of that feedstock into one or more other products, the re- 
finer must distribute the liquidated duties and determined taxes on the 
feedstock to each such product removed for each manufacturing period. 
Because the time of separation is legally defined as the entire manufac- 
turing period (see § 146.92(i) and (p)), products attributed to one receipt 
of privileged foreign status feedstock, and removed during two or more 
manufacturing periods, will require successive relative value calcula- 
tions if the average per unit value of each product differs among the re- 
spective manufacturing periods (see § 146.98(b)). 

(b) Actual production records. A refiner may use his actual refinery 
production records to attribute the feedstocks used to the removed prod- 
ucts. Customs shall accept the refiner’s recordation conventions to the 
extent that the refiner demonstrates that it actually uses the conven- 
tions in its refinery operations. Whatever convention is elected by the 
refiner, it must be used consistently in order to be acceptable to Cus- 
toms. 


Example — If the refiner mixes three equal quantities of material 
in a day tank and treats that product as a three-part mixture in its 
production unit, Customs will accept the resulting product as com- 
posed of the three materials. 

If, in the alternative, the refiner assumes that the three products 
do not mix and treats the first product as being composed of the first 
material put into the day tank, the second product as composed of 
the second material put into the day tank, and the third product as 
being composed of the third material put into the day tank, Cus- 
toms will accept that convention also. 


(c) Other inventory control methods. Customs will consider any other 
inventory control methods that protect the revenue. Protection of the 
revenue requires that any doubt be resolved in favor of the Government. 
No other method will be approved unless the refiner can demonstrate 
that the method will protect the revenue, that it will be less cumbersome 
for Customs to administer than either the producibility method (T.D. 
66-16), or the actual production records of the refiner, and that it will 
meet generally accepted accounting principles (GAAP). Any request 
shall be approved by rulemaking under 5 U.S.C. § 553. 

Caro. HALLETT, 
Commissioner of Customs. 


Approved: June 16, 1992. 
Dennis M. O’ConnELL, 
Acting Assistant Secretary of the Treasury (Enforcement). 


[Published in the Federal Register, August 10, 1992 (57 FR 35530)] 
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Before MICHEL, Circuit Judge, BENNETT, Senior Circuit Judge, and 
PLaGER, Circuit Judge. 

PLAGER, Circuit Judge. 

Avesta Sandvik Tube AB and Avesta Stainless Inc. (collectively 
Avesta) appeal from two decisions of the United States Court of Interna- 
tional Trade. The first decision remanded, for further evaluation, the 
determination of Appellee The United States International Trade Com- 
mission (ITC or Commission) that certain imported welded stainless 
steel pipes and tubes from Sweden did not cause or threaten to cause ma- 
terial injury to the domestic industry. Trent Tube Division, Crucible 
Materials Corp. v. United States, 741 F. Supp. 921 (1990) (hereinafter 
Trent Tube/CIT-I). On remand, the ITC reached the opposite conclu- 
sion — that the accused imports do materially injure the domestic indus- 
try. The Court of International Trade then upheld the ITC’s remand 
determination. Trent Tube Division, Crucible Materials Corp. v. United 
States, 752 F. Supp. 468 (1990) (hereinafter Trent Tube/CIT-II). Both of 
these decisions of the Court of International Trade—to remand the 
ITC’s initial determination and to affirm the ITC’s remand determina- 
tion —are at issue in this appeal; both are affirmed. 


31 
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BACKGROUND 


In October of 1986, a group of domestic manufacturers, calling them- 
selves the Specialty Tubing Group, filed an antidumping petition with 
the ITC and the Department of Commerce (Commerce), pursuant to 19 
U.S.C. § 1673a(b)(1) (1982). The petition alleged that sales of certain 
imports from Sweden at less than fair value (LTFV) were causing or 
threatening to cause material injury to the domestic industry for both 
welded and seamless stainless steel pipes and tubes. See 19 U.S.C. 
§ 1673. 

Commerce determined that the filing of the petition satisfied the 
statutory requirements and that the accused Swedish imports of stain- 
less steel hollow products, both welded and seamless, were in fact being 
sold at LTFV within the contemplation of 19 U.S.C. § 1673(1). In the fi- 
nal investigation conducted by the ITC, it was concluded that the do- 
mestic industry for welded stainless steel pipes and tubes is not 
materially injured or threatened with material injury by the accused im- 
ports, while the domestic industry for seamless stainless steel pipes and 
tubes is materially injured by the imports. Stainless Steel Pipes and 
Tubes From Sweden, Invest. No. 731-TA-354 (Final), USITC Pub. No. 
2033 (Nov. 1987) (hereinafter JTC Pub. 2033).1 Only the first of these 
determinations, regarding the welded products, is at issue here.2 The 
ITC’s majority report, in its “Views of the Commission,” separately ad- 
dressed the conclusions that, regarding the effect of the accused welded 
imports on the domestic industry, 1) there is no actual material injury 
caused by the imports, and 2) the imports present no threat of material 
injury.3 In support of its conclusion that no material injury is threatened 
by the imports, the report explicitly referred to and discussed the factors 
required statutorily to be considered. JTC Pub. 2033, at 18-20. See also 
19 U.S.C. § 1677(7)(F)(i, ii) (Supp. IT 1984). 

However, regarding its conclusion that no material injury is already 
being caused by the subject imports, the report simply noted that 
“{b]ased on considerations that each of us discusses in separate Addi- 
tional Views, we determine that there is no material injury by reason of 
[the accused] LTFV imports * * *.” ITC Pub. 2033, at 17. Those Addi- 
tional Views regarding the welded products were attached to the major- 
ity report.4 


1 The Commission was split 3-2 and 4-1 on these determinations. Contrary to the respective majority views, Commis- 
sioners Eckes and Lodwick concluded that the welded product domestic industry is materially injured by the Swedish 
imports, and Chairman Liebeler determined that the seamless product domestic industry is not materially injured or 
threatened with material injury by the accused imports. 

2 The ITC determination regarding seamless products was sustained by the Court of International Trade in Sandvik 
AB v. United States, 721 F. Supp. 1322 (1989), aff'd without opinion, 904 F.2d 46 (Fed. Cir. 1990). 

3 The ITC determined that the domestic industry did suffer material injury, but that the injury was not caused by the 
accused imports. TC Pub. 2033, at 17. 

4 Vice Chairman Brunsdale’s and Commissioner Rohr’s Additional Views addressed the welded products. ITC Pub. 
2033, at 41-51 & 5360. Chairman Liebeler’s Additional and Dissenting Views addressed, respectively, the welded and 
the seamless products; as noted above, Liebeler dissented from the majority determination regarding the seamless 
products. Jd. at 21-39. Also attached to the majority report was the joint Dissenting Views of Commissioners Eckes and 
Lodwick, regarding the welded products. Id. at 61-64. 
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Appellees Trent Tube Division, Crucible Materials Corporation; 
Damascus Tubular Products; Allegheny Ludlum Corporation; and 
United Steelworkers of America, AFL-CIO-CLC (collectively Trent 
Tube) brought an action in the Court of International Trade challeng- 
ing the ITC’s determination regarding the welded imports. Trent Tube 
challenged the determinations of each of the Commissioners in the ma- 
jority — Liebeler, Brunsdale and Rohr — by attacking not the joint major- 
ity report, but rather the respective individual Additional Views. See 
Trent Tube/CIT-I, 741 F. Supp. at 924. 

The Court of International Trade th oroughly analyzed ITC Pub. 
2033, and concluded, in an opinion dated June 20, 1990, that 
Brunsdale’s and Rohr’s analyses and determinations were supported by 
substantial evidence on the record and otherwise were in accordance 
with law. Trent Tube/CIT-I, 741 F. Supp. at 931, 935. However, the 
Court held that Liebeler’s analysis and determination lacked a proper 
foundation, and focused improperly, at least in major part, on the intent 
of the importer and on injury to competition rather than to the domestic 
industry. 741 F. Supp. at 926-27 & 935. The Court of International 
Trade explained that 


it appears that [Liebeler] has failed to examine the factors outlined 
in section 1677(7)(C)(iii) [regarding consideration of the impact on 
the affected industry.] It is also unclear whether or not [Liebeler] 
considered the impact of the Swedish imports on domestic produc- 
ers as set out in section 1677(7)(B)(iii). Since these factors have not 
been examined as they must be to comply with the statute, the 
Court holds that Chairman Liebeler’s determination is not sup- 
ported by substantial evidence on the record and is not in accor- 
dance with law. Therefore, her determination is remanded with 
instructions to evaluate the investigation in relation to the factors 
outlined in section 1677(7)(C)(iii) and section 1677(7)(B)(iii). 


741 F. Supp. at 927. 

On remand, however, the ITC came to a different conclusion alto- 
gether. Changes in the Commission membership which had occurred in 
the interim accounted for the difference. Liebeler and Eckes had both 
departed. The remaining three members of the Commission all 
readopted their original views in toto — Brunsdale and Rohr their earlier 
negative determinations, and Lodwick his earlier positive determina- 
tion. Commissioner Newquist, a new addition since the original deci- 
sion, did not explain Liebeler’s views but instead separately concluded 
that the accused imports did cause material injury. Welded Stainless 
Steel Pipes and Tubes From Sweden, Invest. No. 731-TA-354 (Final) 
(Remand), USITC Pub. No. 2304 (Aug. 1990) (hereinafter ITC Pub. 
2304). 

The vote was 2-2, but a tie is deemed to be a determination that the 
domestic industry is materially injured by the imports. 19 U.S.C. 
§ 1677(11). Thus the ITC determination on remand was that the ac- 
cused imports are causing material injury to the domestic industry for 
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welded stainless steel pipes and tubes — the reverse of the original deter- 
mination. 

Again, an action was brought in the Court of International Trade; this 
time Avesta challenged the ITC’s remand determination. Avesta argued 
that the ITC did not comply with the specific remand instructions of the 
Court of International Trade, and that the remand determination was 
not supported by substantial evidence on the record and was otherwise 
not in accordance with the law. 

Specifically, Avesta contended that Commissioner Newquist ignored 
the instructions to explain Chairman Liebeler’s analysis, in relation to 
the factors outlined in 19 U.S.C. § 1677(7)(C)(iii) and 1677(7)(B)(iii) 
(1982). Trent Tube/CIT-II, 752 F.Supp. at 470-71. Avesta also argued 
that the instructions compelled Commissioners Lodwick and Newquist 
to adopt the views of the original majority, whose determination had al- 
ready been found to be supported by substantial evidence and otherwise 
in accordance with the law. Thus, Avesta concluded, the remand deter- 
mination must be limited to providing an explanation in support of 
those views rather than to undertaking a de novo analysis of the facts of 
record. 

In an opinion dated November 27, 1990, Judge Carman, who had also 
heard the original action before the Court of International Trade, laid 
out the scope of review: 


This Court must examine the individual views of each Commis- 
sioner [Lodwick and Newquist] who made an affirmative determi- 
nation on remand for compliance with this Court’s remand 
instructions and to see if these determinations are supported by 
substantial evidence on the record or [sic — and] otherwise in accor- 
dance with law. 


Trent Tube/CIT-II, 752 F. Supp. at 472. Acknowledging that Liebeler 
departed from the Commission before the case was remanded, the Court 
noted that 


remands to the Commission ordering explanations of the views of 
individual members require an ‘institutional response’ irrespective 
of the makeup of the Commission’s membership at the time it re- 
ceives remand instructions. * * *[O]n remand the Commission is 
to be left with the task of responding as an institution and, at its op- 
tion, to either correct or explain the Liebeler error. 


Id. The Court then concluded that the Commission had complied with 
its remand instructions, and turned its attention to the sufficiency of 
the resulting determination. 

The Court first noted that Lodwick had addressed the requisite statu- 
tory criteria— import volume, price effects, and causation: 


Drawing upon relevant data, Commissioner Lodwick discussed 
the three salient statutory factors and reached a reasonable conclu- 
sion that this Court will not disturb absent strong indications that 
the determination was based upon some clear error of judgment. 
* * * [Avesta] has failed to overcome the presumption of correct- 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 35 


ness attached to Commissioner Lodwick’s determination. 28 U.S.C. 
§ 2639(a)(1) — (1988). 
752 F. Supp. at 474. The Court held that “Lodwick’s determination was 
supported by substantial evidence on the record and is otherwise in ac- 
cordance with law.” Id. 

Turning next to the determination of Commissioner Newquist, the 
Court noted that Newquist “examined the record, applied the statutory 
test set forth at 19 U.S.C. § 1677(7)(B) and (C) (1982), and made an af- 
firmative finding of injury.” Jd. After a detailed analysis of Newquist’s 
views, the Court held that “the findings by Commissioner Newquist 
that the domestic industry suffered substantial injury by reason of the 
subject imports are supported by substantial evidence on the record and 
are otherwise in accordance with law.” Id. at 475. 

Accordingly, the Court affirmed the ITC remand determination. 
Avesta appeals from that decision. 


DISCUSSION 

Avesta argues, as it did below, that the ITC’s initial determination 
that there was no real or threatened causation of injury, JTC pub. 2033, 
was supported by substantial evidence in the record and otherwise was 
in accordance with law; thus the Court of International Trade should 
have affirmed that first determination. And, argues Avesta, even if the 
decision to remand was correct, then the ITC’s remand determination 
that there was injury: 1) did not comply with the focus and intent of the 
remand directions; 2) did not adhere to the law of the case as established 
in the first decision by the Court of International Trade; and 3) was not 
supported by substantial evidence and otherwise in accordance with 
law; thus the Court of International Trade erred when it affirmed the 
ITC’s remand determination. 

Avesta also raises for the first time an issue which allegedly arose af- 
ter the second Court of International Trade action was submitted for de- 
cision. Avesta argues that the proceedings must be dismissed as moot, 
because the underlying petition is no longer supported by a majority of 
the domestic industry. 

Regarding the mootness argument, Trent Tube responds that there is 
nojurisdictional requirement that the petition be continually supported 
by a majority of the domestic industry, and thus the action is not moot. 
On the merits, Trent Tube argues that the Court of International Trade 
was correct in remanding the ITC’s initial determination because 
Liebeler’s determination was not in accordance with law. On remand, 
the ITC’s new determination was supported by substantial evidence 
and otherwise was in accordance with law. 

The ITC, as might be expected, takes the middle ground. The ITC ar- 
gues that its initial determination had sufficient basis in fact and law, 
and should have been affirmed. But, if the remand is deemed to have 
been correct, the remand determination, too, was sufficient, and was 
properly affirmed. In any event, argues the ITC, the issue is not 
moot —the requirement that a petition be filed “on behalf of” the do- 
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mestic industry is not a continuing jurisdictional prerequisite for the 
ITC, but rather is merely a preliminary question left to Commerce’s dis- 
cretion. 


1 


We first address the issue of mootness — whether the lack of any par- 
ticular degree of continued industry support effectively terminates the 
viability of Commerce’s or the ITC’s continued actions in response to an 
initiating petition filed pursuant to 19 U.S.C. §§ 1671a(b) or 1673a(b) 
(1988).5 This is a matter of statutory interpretation; we review it de 
novo. 

The underlying question of Commerce’s authority to determine when 
a proceeding is “on behalf of” an industry has been addressed in differ- 
ent contexts in two previous decisions of this court. In Oregon Steel 
Mills v. United States, 862 F.2d 1541, 7 Fed. Cir. (T) 22 (1988), we held 
that Commerce had authority to revoke a previously issued antidum- 
ping order if, in its discretion, it determined that there was a lack of in- 
dustry support for the order. A Voluntary Restraint Agreement had 
been entered into by the various parties, and the domestic producers 
overwhelmingly preferred the Agreement to the Order. 

Recently, in Suramerica v. United States, Nos. 91-1015, -1050 & 
-1055, slip op. (Fed. Cir. June 11, 1992), we held that Commerce had dis- 
cretion to initiate an investigation in response to a petition from an in- 
terested party who alleged that it was on behalf of an industry, without 
necessarily determining first that it was affirmatively supported by a 
majority or some other specified number of the domestic industry. In 
that case we noted that the statute lends itself to several possible inter- 
pretations of what is meant by “on behalf of” an industry. On the facts 
before it, Commerce’s understanding that the Act gave it such authority 
was within the range of permissible readings. See Chevron U.S.A. Inc. v. 
National Resources Defense Council, Inc., 467 U.S. 837 (1984). This con- 
clusion was reinforced by Commerce’s express ability, under the stat- 
ute, to initiate an investigation on its own, independent of any petition, 
and independent of the support or opposition of the particular industry. 
Suramerica, slip op. at 14-15.6 

Similarly, we find on the facts of this case that the decision by Com- 
merce and the Commission to continue to pursue this matter to a con- 
clusion was not dependent on first determining that a majority of the 
industry was or continued to be in support of the petition. To require 
that at each stage of the proceedings there must be a specified quantum 
of industry support —like a quorum call in a legislative body — would 
have the potential for constant interruption of the orderly proceedings 
provided by the statute, and would be an invitation to mischief. As in 
Suramerica, we find that Commerce’s understanding here of its respon- 


5 The 1988 amendments to these sections of the Code have no effect on the issues in this case. 


6 Commerce’s independent initiation of an investigation is dependent only on Commerce’s determination, “from in- 
formation available to it, that a formal investigation is warranted.” 19 U.S.C. §§ 1671a(a), 1673a(a). 
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sibilities under the Act is well within the range of permissible readings.7 
This appeal is not moot. We turn to the merits. 


2 


This court reviews a decision of the Court of International Trade by 
applying for itself the statutory judicial review standard, 19 U.S.C. 
§ 1516a(b)(1)8, to the underlying ITC determination. Olympic Adhe- 
sives, Inc., v. United States, 899 F.2d 1565, 1571 (Fed. Cir. 1990). When 
reviewing the decision to remand the initial ITC determination, this 
court must uphold the ITC determination, that there was no material 
injury caused or threatened by the accused imports, unless it is unsup- 
ported by substantial evidence on the record or otherwise not in accor- 
dance with law. See 19 U.S.C. §§ 1516a(b)(1)(B), 1516a(a)(2)(B)(ii). 

Only after affirming the decision to remand do we reach the appeal 
from the Court of International Trade’s affirmance of the remand deter- 
mination. The same standard of review applies. See 19 U.S.C. 
§§ 1516a(b)(1)(B), 1516a(a)(2)(B)(i). 


3 


The Court of International Trade remanded the ITC’s initial determi- 
nation because Chairman Liebeler failed to examine the statutorily re- 
quired factors regarding the impact of the imports on the domestic 
industry, outlined in 19 U.S.C. §§ 1677(7)(B)(iii) and 1677(7)(C)(iii). 
Section 1677(7)(B)(iii) mandates that, in making a determination re- 
garding material injury to a domestic industry, the ITC “shall” consider, 
inter alia, the volume of the accused imports, the effect of those imports 
on prices in the United States for like products, and the impact of the 
accused imports on the domestic industry. Section 1677(7)(C)(iii) fur- 
ther details: 


Impact on affected industry. — In examining the impact on the af- 
fected [domestic] industry, the Commission shall evaluate all rele- 
vant economic factors which have a bearing on the state of the 
industry, including, but not limited to— 

(I) actual and potential decline in output, sales, market share, 
profits, productivity, return on investments, and utilization of 
capacity, 


(II) factors affecting domestic prices, and 


(III) actual and potential negative effects on cash flow, inven- 
tories, employment, wages, growth, ability to raise capital, and 
investment. 


The ITC’s majority report did not itself discuss any basis for the con- 
clusion that causation was lacking. The existence of material injury, 


7 The questions addressed in this discussion have dealt with circumstances under which Commerce may initiate, 
continue, or terminate a proceeding in light of a petition filed “on behalf of” an industry. We need not, and do not, ad- 
dress the question of under what circumstances Commerce must take such an action. 

We refer explicitly to pre-1988 versions of the Code when the sub-section cited has changed in the interim. Other- 
wise, our references are to the 1988 edition. 
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which was thoroughly discussed in the report, was addressed sepa- 
rately. Thus, in looking to verify that the conclusion regarding causa- 
tion was adequately based in fact and law, the Court of International 
Trade took the only avenue available — review of the Additional Views of 
each member of the majority. 

Liebeler relied on her own five factor test9 in lieu of, rather than in 
addition to, the factors required to be considered by 19 U.S.C. 
§ 1677(7)(B) and (C). Liebeler stated in her Additional Views that her 
factors “incorporate both the statutory criteria and the guidance pro- 
vided by the legislative history.” ITC Pub. 2033, at 28. 

The Court of International Trade’s thorough examination led it to 
conclude that the five factor analysis does not comply with the statutory 
requirements. We agree. While the five factor test may be helpful, it can- 
not substitute for the Congressionally mandated ‘minimum’ analysis 
which must be undertaken. Section 1677(7)(B)(iii) and (C)(iii) list fac- 
tors which the Commission “shall,” not may, consider and evaluate in 
determining the effect on the domestic industry. Depending on the cir- 
cumstances, the Commission may not need or be able to consider each 
listed factor; it may also consider other relevant factors, such as the in- 
tent of the importer or the effect on competition. However, the Commis- 
sion cannot ignore or bypass the core factors directed by the statute. 

Liebeler’s conclusion regarding causation of material injury was 
therefore not in accordance with law. Those factors which Avesta al- 


leges Liebeler adequately considered within the scope of the joint por- 
tion of the report are relevant almost exclusively to the existence, rather 
than the causation, of the material injury. The Court of International 
Trade properly remanded the ITC’s initial determination for further 
evaluation in light of the statutory mandatory factors. 


4 


The Court of International Trade held that the ITC’s remand deter- 
mination complied with the remand directions. That Court was free, 
within reasonable limits, to set the parameters of the remand, which re- 
quired an institutional response irrespective of flux in the Commis- 
sion’s membership. This seems to us particularly appropriate in a 
situation such as this, when the statute grants broad discretion to initi- 
ate and continue investigations on the basis of properly filed petitions, 
or even sua sponte. See Suramerica, slip op. at 12-17. 

Avesta faces a very high hurdle when it tries to convince us that, de- 
spite the remanding Court’s satisfaction, we must conclude that the ITC 
on remand acted outside the scope of the remand directions. That hurdle 
was not cleared. Remand was required, the remand directions were rea- 
sonable, and we are not convinced that the decision to accept the remand 
determination was, in any way, reversible error. 


9 Liebeler’s five factor test “for examining what factual setting would merit an affirmative finding” weighs the 
strength of evidence of the following: 1) large and increasing market share, 2) high dumping margins, 3) homogeneity of 
the products, 4) declining domestic prices, and 5) barriers to entry to other foreign producers. ITC Pub. 2033, at 29-31. 
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Avesta also argues that the remand determination did not adhere to 
the law of the case. This argument is inapposite to the present situation. 
The Court of International Trade did not, in the first instance, find that 
the determinations of Brunsdale and Rohr were correct. Rather, the 
Court found that the determinations were supported by substantial evi- 
dence and otherwise were in accord with law. This is not necessarily in- 
consistent with a holding that the opposite conclusion was also 
supported by substantial evidence and otherwise in accord with law. 

The record before us reasonably supports either conclusion. Avesta 
has demonstrated no significant incongruity in the findings of fact or 
conclusions of law of the ITC and Court of International Trade. There is 
no ‘law of the case’ issue. 


5 


The ITC’s remand determination was that material injury is caused 
by the accused welded imports. Commissioner Lodwick simply 
readopted the views in his dissent from the ITC’s initial determination 
leading to the contrary result. While those views may not contain a great 
deal of detail or depth, we agree with the Court of International Trade 
that Lodwick adequately discusses the requisite factors; his determina- 
tion was based on substantial evidence and is otherwise in accordance 
with law. 

Newquist’s determination, too, was carefully reviewed by the Court of 
International Trade. We agree that this determination, which thor- 
oughly addresses the statutory factors, is also supported by substantial 
evidence and is otherwise in accordance with law. 

The deficiencies and errors alleged by Avesta do not establish the legal 
insufficiency of the evidence considered and discussed by Lodwick and 
Newquist. It is not for this court on appeal to reweigh the evidence or to 
reconsider questions of fact anew. The remand determination of the 
ITC was properly affirmed. 


CONCLUSION 


The Court of International Trade correctly remanded the initial de- 
termination of the ITC, which was legally insufficient. The ITC fulfilled 
its obligations in reaching its remand determination; the Court of Inter- 
national Trade correctly affirmed that latter determination. 


AFFIRMED 
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St. PAuL Fire & MARINE INSURANCE Co., PLAINTIFF U. 
UNITED STATES, DEFENDANT 


Court No. 85-04-00628 


Plaintiff moves pursuant to Rule 15(a) of the Rules of this Court to amend their com- 
plaint to add causes of action which came to light during discovery. 

Held: Rule 15(a) of the Rules of this Court requires that permission to amend pleadings 
“be freely given when justice so requires.” However, permission may be denied if it is 
shown that plaintiff has unduly delayed its request or that defendant would be unduly 
prejudiced in its ability to present its case. This Court finds that this is the case here. 
Therefore, plaintiff's motion to amend its complaint is denied. 

[Plaintiff's motion to amend complaint denied. ] 


(Dated July 27, 1992) 


Sandler, Travis & Rosenberg, P.A. (Edward M. Joffe, Joanne Sargent, Gilbert Lee 
Sandler and Beth C. Ring) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice, (Susan Burnett Mansfield and Kenneth N. Wolf) for defendant. 


OPINION 


Tsouca.as, Judge: This action is before the Court on plaintiff's mo- 
tion, pursuant to Rule 15(a)! of the Rules of this Court, to amend its 
original complaint to include additional claims which allegedly came to 
light during discovery. Defendant opposes the motion on the grounds 
that plaintiff's attempt to amend is untimely and would unduly preju- 
dice defendant’s ability to present its case. 


BACKGROUND 


Plaintiff, St. Paul Fire and Marine Insurance Company (“St. Paul”), 
acted as corporate surety for Opera Garment Inc. (“Opera”), the import- 
er of record, under two term bonds covering the entries involved in this 
action, i.e. leather, fur and fabric coats. 

The garments were imported at full net invoiced value and then ex- 
ported to Opera’s plant in Montreal, Canada, for alleged repair or altera- 


1 Rule 15(a) of the Rules of this Court states in pertinent part: 


Otherwise a party may amend the party’s pleading only by leave of court or by written consent of the adverse party; 
and leave shall be freely given when justice so requires. 


43 
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tion. Opera re-entered the merchandise for sale in the United States 
seeking treatment under item 806.20, Tariff Schedules of the United 
States (“TSUS”),2 which would require the importer to pay a duty only 
on the value of the repairs or alterations upon re-entry of the merchan- 
dise. The United States Customs Service (“Customs”) denied the impor- 
ter’s application and liquidated the merchandise at full net invoiced 
value in accordance with Schedule 3 of the TSUS.3 Opera failed to pay 
the liquidated duties and plaintiff, as surety, tendered the amount due 
to Customs. Opera filed timely protests challenging Customs’ decision 
to deny item 806.20, TSUS, treatment. Customs denied Opera’s pro- 
tests. 

Plaintiff then commenced this action challenging the denial of 
Opera’s protests of Customs’ decision to disallow item 806.20, TSUS, 
treatment for the subject merchandise, and the resulting classification 
at full Schedule 3 rates, by filing a summons on April 30, 1985 and acom- 
plaint on April 29, 1986. On August 22, 1986, plaintiff began discovery 
by serving on defendant a first request for interrogatories and for pro- 
duction of documents. Defendant responded to these requests on Sep- 
tember 1, 1987. 

Plaintiff now claims that certain information received from Customs 
through discovery revealed that Opera was under investigation by Cus- 
toms for fraudulent or criminal conduct before and during the time of 
the subject entries. Plaintiff contends that Customs’ failure to disclose 
this information caused plaintiff to insure a risk it would not have other- 
wise insured and to pay the monies required under the surety bond. 
Consequently, nearly thirteen months after receiving defendant’s dis- 
covery responses, plaintiff moved on September 30, 1988 to amend its 
original complaint to include claims against the government for breach 
of obligations under the surety bond contract and to estop the govern- 
ment from retaining all monies paid. 

In opposition to plaintiff's motion to amend the complaint, defendant 
maintained that this Court lacked jurisdiction over the subject matter of 
the proposed amended complaint. This Court agreed with the defen- 
dant, finding a lack of subject matter jurisdiction over the issues raised 
in the amended complaint, and denied plaintiff's motion to amend the 
complaint. St. Paul Fire & Marine Ins. Co. v. United States,14CIT__, 
729 F. Supp. 1371 (1990). 

Plaintiff appealed and the United States Court of Appeals for the Fed- 
eral Circuit reversed this Court’s decision by finding that this Court 
does have jurisdiction over the issues raised by plaintiff's amended com- 
plaint. St. Paul Fire & Marine Ins. Co. v. United States, No. 90-1343 
(Fed. Cir. March 26, 1992). 


2 TSUS (1982), Schedule 8, Part 1, provides the following: 


Articles returned to the United States after having been exported to be advanced in value or improved in condition 
by any process of manufacture or other means: 


806.20 Articles exported for repairs or alterations A duty upon the value of the 
repairs or alterations * * *. 


3 Schedule 3 of the TSUS covers textile fibers and textile products. 
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Defendant now raises its alternative argument against plaintiff's mo- 
tion to amend, which this Court did not reach in its earlier decision. De- 
fendant argues that the thirteen months between completion of 
discovery and the filing of plaintiff's motion to amend its complaint con- 
stitutes undue delay and that that delay will cause unfair prejudice to 
defendant. Defendant’s Opposition To Plaintiff's Motion For Leave To 
Amend Complaint at 10-12. The defendant argues that it will be preju- 
diced because of the need to conduct discovery of both St. Paul and of 
Opera, a foreign company which may be bankrupt, in regard to the new 
claims. Jd. at 11. 


DISCUSSION 


The Supreme Court, in Foman v. Davis, held that under Rule 15(a) 
the requirement that leave to amend pleadings must be freely given 
must be balanced against numerous considerations protecting the 
rights of the opposing party. Foman v. Davis, 371 U.S. 178, 182 (1962). 
The court must consider whether there was “undue delay, bad faith or 
dilatory motive on the part of the movant, repeated failure to cure defi- 
ciencies by amendments previously allowed, undue prejudice to the op- 
posing party by virtue of allowance of the amendment, futility of 
amendment, etc.” Id.; see Howey v. United States, 481 F.2d 1187, 1190 
(9th Cir. 1973); Timken Company v. United States,15CIT___, i, 
779 F. Supp. 1402, 1403-04 (1991). 

The United States Court of Appeals for the Federal Circuit recently 
stated “[a]lthough delay itself is an insufficient ground to deny amend- 
ment, if the delay is ‘undue’ the district court may refuse to permit 
amendment.” Datascope v. SMEC, Inc., 962 F.2d 1043, 1045 (Fed. Cir. 
1992). The Court of Appeals has also stated “[a] litigant’s failure to as- 
sert a claim as soon as he could have is properly a factor to be considered 
in deciding whether to grant leave to amend.” Tenneco Resins, Inc. v. 
Reeves Bros., Inc., 752 F.2d 630, 634 (Fed. Cir. 1985) (citing Carson v. 
Polley, 689 F.2d 562, 584 (5th Cir. 1982)); see also Zenith Radio Corp. v. 
Hazeltine Research, Inc., 401 U.S. 321, 327 n.1 (1971). 

This Court finds that under the circumstances of this case a thirteen 
month delay from the close of discovery to the filing of the motion to 
amend, in the complete absence of any explanation for the length of the 
delay by St. Paul, constitutes “undue” delay. 

The Court also finds that this delay would cause unfair prejudice to 
the defendant. Allowing the amendments will require the re-opening of 
discovery and a “trial court may properly consider the possibility of 
prejudice to a party stemming from the burden of additional discovery 
after a long delay.” Tenneco, 752 F.2d at 634 (citing Troxel Mfg. Co. v. 
Schwinn Bicycle Co., 489 F.2d 968, 971 (6th Cir. 1973), cert. denied, 416 
U.S. 939 (1974)). 

Therefore, plaintiff's motion to amend its complaint is denied. 
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ORDER 


Upon consideration of plaintiff's motion to amend its complaint, and 
the defendant’s objection thereto, and all other papers and proceedings 
herein, 

IT IS HEREBY ORDERED that plaintiff's motion to amend its complaint is 
denied. 


(Slip Op. 92-120) 


CuunG Linc Co., LTp., ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT, 
AND NATIONAL KNITWEAR AND SPORTSWEAR ASSOCIATION, DEFENDANT- 
INTERVENOR 


Consolidated Court No. 90-10-00528 
[Remanded. ] 
(Dated July 28, 1992) 


Whitman & Ransom (Charles H. Bayar, Esq.); Far East United Law Office (Charles 
Y.W. Chiu, Esq.) and Swidler & Berlin, Chartered (Lester Hyman and H.P. Goldfield, 
Esqs.), of counsel, for plaintiffs Chung Ling Co., Ltd. et al. 

Grunfeld, Desiderio, Lebowitz & Silverman (Bruce M. Mitchell and David L. Simon, 
Esqs.) for plaintiff Comitex Knitters, Ltd. 

Steptoe & Johnson (Stewart A. Baker and Gracia M. Berg, Esqs.) for plaintiffs Cheonji 
Sanup, Inc. et al. 

Office of General Counsel, United States International Trade Commission (Lyn M. 
Schlitt, General Counsel, James A. Toupin, Assistant General Counsel, and William T. 
Kane, Esgq.), for the defendant. 

Gibson, Dunn & Crutcher (Joseph H. Price and Kathrin Sears, Esqs.), for defendant-in- 
tervenor. 


MEMORANDUM OPINION AND ORDER 


CaRMAN, Judge: In these consolidated antidu:mping actions, certain 
producers and exporters of manmade fiber (“MMF”) sweaters, Chung 
Ling Co., Ltd. and other Taiwan plaintiffs (“Taiwan plaintiffs”), Com- 
itex Knitters, Ltd. of Hong Kong (“Hong Kong plaintiff”), and Cheonji 
Sanup, Inc. and other Korean plaintiffs (“Korean plaintiffs”), contest 
the final affirmative administrative determinations of the Interna- 
tional Trade Commission rendered pursuant to 19 U.S.C. § 1673d(b) in 
its material injury investigations, Sweaters Wholly or in Chief Weight of 
Manmade Fibers from Hong Kong, the Republic of Korea, and Taiwan, 
Inv. Nos. 731-TA-448, 449 and 450 (Final), USITC Pub. No. 2312 (Sept. 
1990) (“ITC Report”). 

The National Knitwear and Sportswear Association (“NKSA”), a na- 
tional trade association representing approximately 243 domestic 
sweater manufacturers and the petitioner in the antidumping investi- 
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gations at the administrative level before the United States Department 
of Commerce and the Commission, appears in these actions as defen- 
dant-intervenor in support of the Commission. 

The Commission by a vote of two (Commissioners Seely G. Lodwick 
and David B. Rohr) to one (Commissioner Don E. Newquist, dissenting), 
with one Commissioner (Anne E. Brunsdale) not participating, ren- 
dered its final affirmative determinations in the subject investigations 
on September 10, 1990 and notice thereof was published in the Federal 
Register on September 19, 1990. 55 Fed. Reg. 38,588. The final affirma- 
tive injury determinations of the Commission paved the way for the 
Commerce Department, that found “dumping” (sale at less than fair 
value), to issue final antidumping duty orders, published on September 
24, 1990. 55 Fed. Reg. 39,033 (Taiwan), 39,035 (Hong Kong) and 39,036 
(Korea). The Commission majority’s views and determinations are re- 
ferred to herein as those of the “Commission” or “ITC.” 

Separate actions challenging the Commission’s final determinations 
were consolidated under the above-captioned court number by order of 
April 19, 1991. This consolidated action is presently before the court on 
plaintiffs’ motions under CIT Rule 56.1 for judgment on the agency re- 
cord. Jurisdiction is predicated on 19 U.S.C. § 1516a(a)(2)(A)(i)(ID and 
28 U.S.C. § 1581(c). 

Briefly, plaintiffs claim that the subject determinations are unsup- 
ported by substantial evidence and were otherwise not in accordance 
with law, and request that the action be remanded. 

The administrative record, JTC Report, and legal memoranda of the 
parties are voluminous —the “briefs” on these motions alone compris- 
ing some 600 pages. The record, ITC Report, and the parties’ thorough 
and helpful briefs have been carefully considered, but in the interests of 
brevity they are referred to herein only to the extent necessary to ad- 
dress the issues that warrant remand. For the following reasons, this ac- 
tion is remanded to the Commission. 


DISCUSSION 


Standard of Review 


The standard of judicial review for Commission final injury determi- 
nations is set forth in 19 U.S.C. § 1516a(b)(1)(B): “The court shall hold 
unlawful any determination, finding, or conclusion found * * * to be 
unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” “[S]ubstantial evidence is more than a mere scin- 
tilla. It means such relevant evidence as a reasonable mind might accept 
as adequate to support a conclusion.” American Spring Wire Corp. v. 
United States, 8 CIT 20, 21, 590 F. Supp. 1273, 1276 (1984) (quoting 
Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951)), aff'd sub nom. 
Armco, Inc. v. United States, 3 Fed. Cir. (T) 123, 760 F. 2d 249 (1985). 


Adverse Inference Rule 


In the preliminary investigations, the Commission expressed great 
concern for the poor responsiveness of the domestic producers to the 
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Commission’s questionnaires. Although refusing to adopt an adverse 
inference with respect to injury against the domestic industry, the Com- 
mission admonished in its preliminary report that “if the response rate 
by the domestic industry in any final investigations is not substantially 
above present levels, the Commission may reconsider the propriety of 
drawing an adverse inference against the domestic industry.” Sweaters 
Wholly or in Chief Weight of Manmade Fibers from Hong Kong, the Re- 
public of Korea, and Taiwan, Inv. Nos. 731-TA-448-450 (Preliminary), 
USITC Pub. 2234 at 17 n.46 (Nov. 1989). 

In these final investigations, of the 197 questionnaires it sent to a se- 
lective sampling of U.S. sweater producers, the Commission received 83 
responses — fewer than one-half. The Commission explained the disap- 
pointingly low response rate on the basis of the lack of the appropriate 
financial and accounting data by the producers to provide the detailed 
information sought by the lengthy questionnaires. 

Plaintiffs argue that due to inadequate producer questionnaire re- 
sponse, the Commission’s data base is not representative of the U.S. 
MMF sweater industry in the critical financial and economic indicators 
of injury relied on for the affirmative determinations. Although the ex- 
tent of the U.S. sweater industry coverage the Commission obtained 
from the producer questionnaire responses was fairly broad based, rep- 
resenting 49 percent of the total quantity of sweaters produced and 72 
percent in terms of shipments, plaintiffs stress that these industry cov- 
erage figures are for all sweaters, MMF and non-MMF, and therefore 
are misleading; with regard to the industry and like product under in- 
vestigation, MMF sweaters, questionnaire responses were received 
from a mere nine producers accounting for only fifteen percent of MMF 
sweater production in 1989. ITC Report at 32 n.94; Final Staff Report at 
A-41, A-57. What is more, these sparse MMF sweater producer re- 
sponses were often lacking specific responses to data requested by the 
questionnaires relevant to pricing and the financial conditions and 
trends in the industry. 

Citing Atlantic Sugar, Ltd. v. United States, 4 CIT 248, 251, 553 F. 
Supp. 1055, 1059 (1982), and a long line of agency precedents, plaintiffs 
contend that the Commission should have drawn an adverse inference 
that the data in the possession of the producer questionnaire recipients 
who did not respond and the data selectively withheld in the partial re- 
sponses would show no material injury by reason of the subject imports. 

In Alberta Pork Producers’ Marketing Bd. v. United States, 11 CIT 
563, 580, 669 F. Supp. 445, 459 (1987) (quoting International Union 
(UAW) v. N.L.R.B., 459 F.2d 1829, 13836 (D.C. Cir. 1972)), the court 
stated: “The adverse inference rule provides that ‘when a party has rele- 
vant evidence within his control which he fails to produce, that failure 
gives rise to an inference that the evidence is unfavorable to him.’” Con- 
tinuing, the Alberta Pork court held: 


[T]he Commission has discretion in deciding whether or not to 
draw an adverse inference with respect to injury based upon a par- 
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ty’s failure to participate in the administrative proceeding, but the 
decision in either event must be based upon a sound rationale. In in- 
vestigations where the Commission is able to gather the necessary 
information through its subpoena power or other independent 
sources, there is very little reason to draw an adverse inference for 
failure to respond to questionnaires. 


Id. (emphasis added). See also Trent Tube Div. v. United States, 14 CIT 
; , 752 F. Supp. 468, 476 (1990). 
The Commission addressed adverse inference in its report as follows: 


[T]hrough voluntary responses and the use of the Commission’s 
subpoena power, the Commission has received significantly more 
questionnaire responses than in the preliminary investigations. In 
light of this, and the absence of expressions of opposition to the peti- 
tion by domestic producers, we have decided not to draw an infer- 
ence that the lack of more complete questionnaire data is evidence 
that the domestic industry is not materially injured. Rather, al- 
though the level of response by U.S. producers was not ideal, we 
have used this data and data from secondary sources in examining 
the question of material injury. 


ITC Report at 28. 

Alberta Pork teaches that although the Commission’s decision on ad- 
verse inference is committed to agency discretion, its decision must be 
based upon a sound rationale. Plaintiffs insist that in these investiga- 
tions the Commission abused its discretion by failing to articulate a 
sound rationale. The court must agree. The Commission’s stated justifi- 
cations for not drawing an adverse inference —(1) the Commission re- 
ceived significantly more questionnaire responses in the final than in 
the preliminary investigations and (2) the absence of expressions of op- 
position to the petition by domestic producers — although superficially 
plausible, are inherently unsound. 

As to the first reason, improved questionnaire response rate in the fi- 
nal investigations: since the Commission’s baseline point of reference 
was the astonishingly low rate of response in the preliminary investiga- 
tions, even the substantially increased but still low rate of response in the 
final investigations left the Commission with limited financial data un- 
representative of the domestic “industry” as defined by the statute. See 
19 U.S.C. § 1677(4)(A). 

The problem is not that the Commission failed to make diligent ef- 
forts to seek the necessary data — indeed, it made extraordinary efforts 
by issuing subpoenas to ten domestic producers who failed to voluntar- 
ily respond — but rather that the domestic industry failed to sufficiently 
cooperate. As aptly observed in Atlantic Sugar, Ltd. v. United States, 2 
Fed. Cir. (T) 130, 184, 744 F.2d 1556, 1560 (1984), “cooperation by the 
parties to the investigation is essential * * * to gather the data needed 
for an accurate determination.” 

The Commission’s second reason — absence of opposition to the peti- 
tion by the domestic producers—is a classical fallicia consequentis, a 
nonsequitur. The domestic producers, if injured by the imports, plainly 
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had an incentive to cooperate with NKSA’s petition and the Commis- 
sion’s data collection efforts, not to oppose it. Under such circum- 
stances, the court is willing to read into the industry’s silence, at best, 
passive acquiescence. Passive nonopposition to a dumping petition by 
the domestic industry, however, cannot be equated with actively sup- 
porting the investigation and submitting data sought by the Commis- 
sion’s questionnaires. 

In USX Corp. v. United States, 11 CIT 82, 95, 655 F. Supp. 487, 498 
(1987), this court commented: “Although ITC is not required to amass 
every conceivable shred of relevant data in order to comply with the re- 
quirements of the law, the absence of information necessary for a thor- 
ough analysis may render a determination unsupported by substantial 
evidence,” citing Kenda Rubber Industrial Co. v. United States, 10 CIT 
120, 630 F. Supp. 354, 358 n.4 (1986). In sum, lack of expressions of op- 
position by the domestic producers is not a rational predicate for the 
Commission to conclude there was industry support. Conversely, lack of 
cooperation in responding to the questionnaires is a sound basis for 
drawing an adverse inference against the domestic industry. 

Relying on 19 U.S.C. § 1677(4)(A), defining the term “industry” as 
“domestic producers as a whole of a like product, or those producers 
whose collective output of the like product constitutes a major propor- 
tion of the total domestic production of that product” (emphasis added), 
plaintiffs insist that the Commission’s data base was not sufficiently 
representative of the industry under investigation producing the like 
product — MMF sweaters (discussed infra) —but rather the data is re- 
flective of merely the experience of a small and unrepresentative set of 
companies. The producer questionnaire data coverage for the U.S. MMF 
sweater industry was 15% for financial data and less than 7% for 
pricing. 

In determining whether the Commission’s questionnaire data base is 
sufficiently comprehensive to meet the substantial evidence standard in 
light of above-cited statutory definition of “industry,” absolute or even 
majority coverage of the industry is not required. In utilizing question- 
naires to obtain data in an industry comprised of more than 1,000 pro- 
ducers, where absolute coverage would be impractical given the time 
constraints for completing its investigations, the Commission had dis- 
cretion to use representative sampling. The Commission’s sampling 
methodology in sending out questionnaires has not been challenged in 
this case, but the sparse response data actually received and relied upon 
by the Commission is vigorously attacked by plaintiffs as unrepresenta- 
tive of U.S. producers of MMF sweaters. 

The problem here is that the Commission, having determined to rely 
on sampling to obtain representative questionnaire data, erred in mak- 
ing findings and conclusions as to many financial conditions and trends 
of the “industry” based merely on a small and random portion of the in- 
itial representative sampling of producers, and some producers submit- 
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ted incomplete or partial responses. Such a data base had no pretense of 
being representative. 

Even a low producer response rate from a sampling of producers does 
not require an adverse inference against the domestic industry where 
the Commission has reliable secondary sources for the necessary infor- 
mation. In the subject investigations, the Commission relied on a secon- 
dary source, publicly available Bureau of Census data for consumption, 
production, import levels and market share of imports. TC Report at 
28-29. Defendant maintains that despite the questionnaire response 
rate, an adverse inference was obviated by the fact the Commission — as 
in Alberta Pork — was able to supplement its questionnaire responses by 
data from a secondary source. 

However, defendant’s reliance on Alberta Pork is misplaced. Unlike 
Alberta Pork, wherein the Commission had secondary information for 
all issues critical to its determination, in the subject investigations the 
Commission’s assessment of numerous financial indicators of industry 
conditions and trends (i.e., capacity utilization, quantities and value of 
goods shipped, end-of-period inventories, pricing, profitability, operat- 
ing income and margins, productive capacity, and employment) was 
necessarily predicated on the producer questionnaire responses. Under 
these circumstances, representative coverage of the industry by the 
questionnaire data is obviously crucial to a determination supported by 
substantial evidence. 

In addition to the problem of low producer response rate, plaintiffs 
urge that the questionnaire data was unrepresentative of the industry 
in that the administratively subpoenaed responses showed a substan- 
tially better operational and financial picture of the industry than did 
the voluntary or nonsubpoenaed responses. That is a matter of the 
credibility and weight to be accorded to the assertedly different catego- 
ries of evidence in light of all the facts and circumstances, which must be 
judged by the trier of the fact. Similarly, it was within the Commission’s 
discretion to judge as more credible and reliable a secondary source of 
production data, like the Census Bureau, than the questionnaire re- 
sponses. The Commission’s theory was that the questionnaire data was 
favorably skewed toward positive trends and upwardly biased against 
injury on a “survival of the fittest” theory (viz., injured firms already 
forced out of business by dumped imports did not respond to question- 
naires and hence only the financial conditions of the successful survi- 
vors are represented in the data base). 

On remand, the Commission may conduct any further investigation 
deemed warranted to obtain data representative of the MMF sweater 
producers’ pricing and the financial condition of the MMF sweater “in- 
dustry,” as defined in the statute; and/or, the Commission may apply the 
adverse inference rule against the domestic industry. 


Petitioner’s Interference with Investigations 


In connection with these investigations, NKSA admittedly set up a 
task force, retained a consultant to assist member producers in respond- 
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ing to questionnaires, published articles in trade publications, made nu- 
merous telephone contacts with its members and others, sent out 
letters, and distributed a “Guide to Essential Questionnaire Items” 
(“Guide”) to “assist” questionnaire respondents. The Guide, inter alia, 
advised the questionnaire recipients that NKSA expected the overall in- 
dustry data would demonstrate that the producers were experiencing 
declining trends or other negative financial conditions pertinent to the 
particular question for response. 

The gravamen of plaintiffs’ charges of interference is that NKSA’s ac- 
knowledged communications, independent investigation, and other ac- 
tivities seriously compromised the integrity and objectivity of the 
Commission’s final determinations, particularly by the role of the Guide 
in “adulterating” the Commission’s questionnaire response data base. 
Specifically, plaintiffs complain that the Guide, as well as other NKSA 
communications with its members, were leading and suggestive and im- 
properly coached the producers to furnish the Commission biased data 
and selectively to withhold financial and pricing data from the Commis- 
sion. Plaintiffs further claim they were aggrieved by the Commission’s 
refusal to adequately investigate the charges of interference and by the 
Commission’s refusal to draw an adverse inference against the domestic 
industry from NKSA’s conduct. 

NKSA’s position with regard to its communications and other promo- 
tional activities related to furtherance of its petition is essentially that, 
as was its right and obligation as the petitioner in the investigations, 
NKSA simply acted in cooperation with, and indeed with the knowledge 
of, the Commission staff in obtaining an improved questionnaire re- 
sponse rate from its members than that response rate experienced by 
the Commission in the preliminary investigations. 

The court agrees with plaintiffs that if NKSA’s sole objective in dis- 
tributing its Guide was simply to urge producers to respond to question- 
naires, it served no useful purpose for NKSA to tell the recipients that 
NKSA expected the response data would show declining or other nega- 
tive industry conditions and trends. And, while it is true that in the 
Guide the individual recipients were not overtly told to give false or mis- 
leading data or withhold information, yet by telling the respondents 
what overall industry conditions and trends NKSA expected the data 
would show, NKSA tainted the Guide as simply a self-serving promo- 
tional device for NKSA’s petition and suggestive of the specific data indi- 
vidual knitters would be required to furnish (or withhold) in their 
responses if they wished NKSA’s petition to succeed. 

The ITC Report addressed respondents’ interference charges: 

The Korean and Taiwanese respondents argue that the peti- 
tioner interfered with the questionnaire process through contacts 
with members of the domestic industry. * * * Although the Com- 
mission is concerned with ensuring the objectivity of its investiga- 
tions, we do not believe that this is a case in which that objectivity 
has been compromised. The only contact on record that petitioner 
made with any producer was apparently with one of petitioner’s own 
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members, aimed primarily at exhorting that member to respond to 
the questionnaire and not at predetermining the type of response. 


Id. at 27 n.77 (emphasis added). 

As in the case of the Commission’s discretion in applying the adverse 
inference rule on the basis of a sound rationale, Alberta Pork, similarly 
the Commission’s decision as to whether the objectivity of its investiga- 
tion has been compromised by interference in questionnaire responses 
must rest on a sound rationale. The Commission’s summary dismissal 
of the respondents’ interference charges with the reference in its report 
to a single innocuous communication with a producer is indeed remark- 
able. Even more remarkable is Commission counsel’s contention that 
the manner in which the Commission conducts its investigations is judi- 
cially unreviewable. 

There is much more at stake in plaintiffs’ claims of interference than 
simply preserving the agency’s role as the finder of fact and its discre- 
tion in evaluating, in light of petitioner’s conduct, the weight and credi- 
bility of the evidence. Rather, plaintiffs’ claims of petitioner 
interference implicate the very core of this court’s responsibility on judi- 
cial review under 19 U.S.C. § 1516a(b)(1)(B) to address whether the 
Commission’s findings, conclusions and determination are supported 
by substantial evidence. 

Plaintiffs also vigorously protest the propriety of: NKSA’s private 
questionnaire distributed to producers which exhorted the recipients to 
furnish NKSA information showing that U.S. knitting mills have been 
injured by imports of low-priced acrylic (and other manmade fiber) 
sweaters from Hong Kong, Korea, and Taiwan; a number of articles 
published in NKSA’s trade publication Knitting Times explaining the 
nature of the antidumping investigations and the procedures being fol- 
lowed and pointing out the benefits to be obtained from affirmative de- 
terminations; and NKSA’s advertisement in Yiddish for dissemination 
in the Williamsburgh, Brooklyn publication Der Yid in order to reach 
even the smallest Jewish knitting firms in that area. 

The court sees no objectionable conduct in a trade association peti- 
tioner’s communications, advertising activities, or other promotional 
efforts aimed in good faith simply to encourage interest by its members 
in an antidumping investigation and promote their cooperation with 
the association’s and Commission’s data requests. Clearly, the support 
of the domestic industry and the active cooperation with and assistance 
to the Commission of the parties to the investigation in the Commis- 
sion’s data collection efforts is imperative. Atlantic Sugar, 744 F.2d at 
1560. 

The court finds that much of NKSA’s activities in these investigations 
were appropriate efforts to promote the interests and cooperation of the 
domestic producers, particularly in the face of the Commission’s explicit 
warning in its preliminary report that it might reconsider an adverse in- 
ference against the domestic industry if the questionnaire response rate 
did not substantially improve in the final investigations. 
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However, NKSA’s permissible role in communicating with its mem- 
bers in aid of the Commission’s investigations and in promoting the suc- 
cess of its petition were not totally unbounded. In these investigations, 
NKSA’s communication efforts, whether dubbed as “suggestion,” 
“guidance” or “coaching,” to bias the data provided by its members in 
questionnaire responses taints such data as “substantial evidence on 
the record.” The required certification in questionnaire responses that 
the information supplied is “complete and correct” and the respon- 
dent’s acknowledgment “that the information submitted is subject to 
audit and verification by the Commission” are not, as inferred by Defen- 
dant, a license for any communication a petitioner trade association 
wishes to make with a producer concerning a questionnaire response. 

Commission counsel’s argument that the Commission’s decision on 
interference with the responses should be affirmed because the re- 
sponse data was more positive for plaintiffs than the more reliable Cen- 
sus production figures is post hoc rationalization and, in any event, 
substantively lacking in merit. Most of the critical financial data was de- 
rived from the responses, not the Census data. 

In sum, it is the court’s view that in these investigations NKSA ex- 
ceeded permissible bounds of communication with its members in aid of 
the Commission’s investigatory responsibilities. In view of NKSA’s ob- 
viously pervasive and suggestive communications with the domestic in- 
dustry and the Commission’s erroneous finding of a single innocuous 
contact between NKSA and one of its members, a remand on the inter- 
ference issue is plainly warranted. On remand, the Commission is di- 
rected to conduct a further investigation of NKSA’s interference with 
the questionnaire responses, reevaluate whether “this is a case in which 
* * * objectivity [of the questionnaire response data] has been compro- 
mised,” ITC Report at 27, n.77, and reconsider whether to draw an ad- 
verse inference. 


Causation 


Plaintiffs also find fault with the Commission’s findings and conclu- 
sions regarding causation, i.e., that the material injury found was by 
reason of the subject imports rather than due to a number of alternative 
explanations offered by respondents. ITC Report at 48-53. It is not nec- 
essary that the imports be the sole cause, or even the major cause, of in- 
jury as long as the evidence shows that the less than fair value imports 
are more than a de minimis factor in contributing to the injury. See 
Maine Potato Council v. United States, 9 CIT 293, 300-01, 613 F. Supp. 
1237, 1244 (1985). 

In making the causal connection of injury to the imports, the Commis- 
sion pointed to “the massive volume of the subject imports,” “their in- 
creasing market share,” “the importance of price in the buying 
decisions of purchasers,” as well as to the “underselling by subject im- 
ports.” ITC Report at 52. 

Regarding the price effects of the massive volume of sweater imports 
from Hong Kong, Taiwan, and Korea on the domestic producers, plain- 
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tiffs stress that the Commission merely suggested the possibility of price 
suppression. See ITC Report at 47-48. As this court recently stated, the 
“mere possibility” standard is not sufficient for a determination that 
must be based on substantial evidence. China Nat’l Arts & Crafts Im- 
port & Export Corp. v. United States,15CIT__—,_~—_—«, 771 F. Supp. 407, 
412 (1991). 

Further, regarding the price effects of the imports on the prices of do- 
mestic sweaters, plaintiffs maintain and the court agrees that the Com- 
mission erroneously relied on the “minuscule” U.S. pricing data 
submitted by an extremely low and unrepresentative percentage por- 
tion of U.S. producers —covering less than 7 percent of U.S. production, 
and even included some jobber sales prices of U.S. products to retailers. 

With respect to the hotly contested issue of underselling, although the 
Commission considered several-other bases of price comparison and re- 
cord information that the Commission believed were consistent with its 
finding of underselling, the Commission found that the most appropri- 
ate price comparison for determining whether there was underselling 
was “[a] comparison of retailers’ direct import purchase prices reported 
in the importers|’] questionnaires with the selling price reported by 
U.S. producers for their sales of sweaters to retailers* * *.” ITC Report 
at 45. In that connection, the Commission observed: 


We find the evidence of underselling at the level of direct pur- 


chases of the subject imported sweaters by retailers to be important 
in the context of the manmade-fiber sweater market as a whole. Di- 
rect retail import purchases accounted for the majority of all 
sweater imports reported in questionnaire responses. A pattern of 
underselling at this principal level of trade indicates that the sub- 
ject imports have adversely affected the sales and/or prices of U.S. 
producers. 


ITC Report at 46-47 (footnotes omitted). 

Using such price comparison methodology, relying heavily on direct 
purchases by the importer/retailers as the method of choice, the Com- 
mission found “that imports undersold comparable domestic sweaters 
in over 80 percent of the comparisons, by margins of over 50 percent in 
some cases.” Jd. at 45. 

Plaintiffs maintain that the Commission’s finding of underselling 
based on direct purchases by retailers was erroneously based on an im- 
proper comparison between the importers’ f.o.b. foreign port import ac- 
quisition prices (exclusive of the 34.2 percent U.S. import duties, other 
costs and charges, and the importer’s markup) and the domestic produc- 
ers’ prices. Hence, argues plaintiffs, the Commission compared prices at 
different levels of trade—an “apples to oranges” price comparison. 

Defendant, on the other hand, advances the argument that the Com- 
mission collected and compared U.S. based prices for both the importer/ 
retailers and domestic producers since it is evident from the 
Commission’s questionnaire instructions that importers were to report 
prices on an f.o.b. U.S. port or equivalent basis. Defendant further ar- 
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gues that the Commission’s finding of underselling based on the import- 
er/retailer acquisition prices is buttressed by several other types of 
evidence (i.e., importers’ and producers’ delivered prices, prices for U.S. 
sweaters reported in purchasers’ questionnaires, and the testimony of a 
major U.S. buyer). Finally, Commission counsel baldly proffer the post 
hoc rationale that, in any event, the Commission’s finding of causation 
was amply justified by other factors (7.e., massive volume of imports, 
market penetration, etc.) independently of underselling. It clearly ap- 
pears, however, from the Commission’s report that underselling was 
judged to be a critical factor linking injury to the imports. 

The court turns to the core of the dispute concerning underselling — 
the importer questionnaire instructions and the definitions therein of 
the pricing terms “Net f.0.b. prices” and “Net delivered prices.” 

Plaintiffs maintain that based on the pricing definitions, the ques- 
tionnaire elicited and importers reported f.o.b. foreign port prices. De- 
fendant, however, insists — based on these same definitions and other 
aspects of the questionnaire — that the responding firms would have un- 
derstood that the prices elicited by the Commission were f.0.b. United 
States, not f.0.b. foreign port. 

Specifically, defendant points to the juxtaposition of the definitions of 
“Net f.o.b. prices” and “Net delivered prices” in the instructions and 
contends that a side by side comparison of the two definitions makes 
clear that both price terms include all costs necessary to get the product 
to the United States, the only difference between the two pricing terms 
being that “net f.o.b. prices” exclude U.S. freight costs while “net deliv- 
ered prices” include such U.S. freight costs. Further, defendant asserts 
that the manner in which the Commission structured the “data 
pages” —the pages on which importers were to actually record their 
prices—informed the importers that the Commission was seeking 
United States based f.o.b. prices. 

While Commission counsel’s explanation of the interplay between the 
two pricing definitions clarifies what the Commission had in mind, un- 
fortunately, the definitions standing alone in the instructions would 
simply not be clear to a typical importer regarding whether the f.o.b. 
prices to be reported refer to U.S. based or foreign port prices. The defi- 
nitions would be particularly confusing where, as reported in these im- 
porter questionnaire responses, purchase prices were usually quoted on 
an “f.o.b. country-of-origin or point of consolidation basis.” See Final 
Staff Report at A-65. The nub of the problem is that in formulating the 
pricing definitions, the Commission simply did not foresee the potential 
for confusion among importers as to the “net f.o.b. prices” to be 
reported. 

It is critical to fair price comparisons that they be made at the level of 
actual competition in the U.S. market. See Maine Potato Council, 9 CIT 
at 301, 613 F. Supp. at 1245. Due to the flawed pricing definitions in the 
questionnaire instructions, as described above, the record is not clear 
concerning that matter. Additionally, the U.S. producer pricing data 
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was inadequate for a thorough underselling analysis. Remand for fur- 
ther investigation and/or clarification of U.S. producer pricing and the 
importers’ net f.o.b. purchase prices is warranted. Cf. Maine Potato 
Council, 9 CIT at 302, 613 F. Supp. at 1246. 


Like Product 


The statutory definition of the U.S. “industry,” 19 U.S.C. 
§ 1677(4)(A) under investigation for material injury is referenced to the 
producers of a “like product”; and the latter term is defined as “a prod- 
uct which is like, or in the absence of like, most similar in characteristics 
and uses with” the imported articles subject to investigation. 19 U.S.C. 
§ 1677(10). Taiwan plaintiffs claim that for purposes of these investiga- 
tions, the Commission should have found that the relevant “like prod- 
uct” was all sweaters regardless of fiber composition rather than only 
MMF sweaters. 

The Commission’s practice in identifying the “like product” for pur- 
poses of an injury investigation involves a multifaceted inquiry into a 
number of “like product” factors. 


No single factor is dispositive * * *. The Commission has not 
drawn distinctions based on minor physical differences, and in- 
stead has looked for clear dividing lines between articles before con- 
sidering them to be separate like products. 


ITC Report at 5 (footnotes omitted, emphasis added). No two like prod- 
uct investigations involve precisely the same methodological approach 
or the priority given by the Commission to like product factors. Clearly, 
such matters falls within the Commission’s broad discretion and exper- 
tise in conducting investigations and may differ from case to case. 

It is true, as stressed by defendant-intervenor, that the Commission’s 
practice of “look[ing] for clear dividing lines between articles before 
considering them to be separate like products,” id., is not mandated 
either by the statute or judicial precedent. But, defendant-intervenor is 
incorrect in asserting that the Commission, having exercised its discre- 
tion to adopt that methodology, is not bound in judicial review by the 
standards and rationale utilized in its investigation. Fundamentally, an 
agency’s decision must stand or fall on the rationale proffered by the 
agency itself, not post hoc rationale of counsel. See Ashland Oil, Inc. v. 
Federal Trade Comm’n, 548 F. 2d 977, 981-82 (D.C. Cir. 1976) (citing 
Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 169 (1962)). 
Hence, the issue is whether there is substantial evidence supporting the 
Commission’s like product determination. That standard reflects the 
Commission’s established practice not to treat articles as separate “like 
products” when they cannot be clearly distinguished from each other 
under the “like product” factors as a whole. 

The Commission in some 22 pages of its 54 page report in these inves- 
tigations addressed the “like product” factors it deemed relevant. As 
mentioned above, the Commission concluded: “the domestic product 
‘like’ the subject imports is sweaters wholly or in chief weight of man- 
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made fibers.” JTC Report at 20. In that regard, the Commission summa- 
rized its comprehensive factual findings and extensive analysis: 


We have gone into some detail on how natural-fiber and man- 
made-fiber sweaters compare in terms of the Commission’s like 
product factors because of the complexity of the issue as well as the 
importance attached to it by the parties. If examined at a general 
level, several of the above like product factors show similarities be- 
tween natural fiber sweaters and manmade-fiber sweaters. Gen- 
eral physical appearance, end use, channels of distribution, and 
manufacturing process, are similar for all sweaters. Considered at a 
more specific level, significant differences emerge. This is particu- 
larly so with regard to manufacturing process and equipment, in- 
terchangeability, end use, customer perceptions, and price. Also 
significant is the relatively minor position of blends. 

Based on the discussion above, we find the specific differences to 
be more than “minor differences.” Fiber differences result in differ- 
ences in production process, equipment, and cost, such that produc- 
ers do not view the products as similar and often manufacture 
sweaters of only one type of fiber. The differences in physical charac- 
teristics have also meant that substitutability by consumers is lim- 
ited to a significant degree for various reasons relating to end uses 
and other preferences. 


ITC Report at 19-20 (footnotes omitted, emphasis added). 

Taiwan plaintiffs, citing numerous agency precedents and long- 
standing practice, argue at great length (proceeding through all the like 
product factors addressed by the Commission in the subject investiga- 
tions) that the Commission ignored its own clear dividing lines standard 
and that if the Commission had applied such standard, the Commission 
would have found that the relevant “like product” was all sweaters re- 
gardless of fiber composition. 

Whether differences among products are minor or significant is a fac- 
tual issue for the Commission to decide, and as in the case of all other 
factual findings, the Commission’s finding in that regard must be sup- 
ported by substantial evidence. Torrington Co. v. United States, 14 CIT 

cee , 747 F. Supp. 744, 749 (1990), aff'd, 9 Fed. Cir. (T) , 938 
F.2d 1278 ( (1991). Moreover, in reviewing the Commission’s like pra product 
findings under the substantial evidence test, it is not the province of the 
courts to change the priority of the relevant like product factors or to 
reweigh or judge the credibility of conflicting evidence. “It is within the 
Commission’s discretion to make reasonable interpretations of the evi- 
dence and to determine the overall significance of any particular factor 
or piece of evidence.” Maine Potato Council, 9 CIT at 300, 613 F. Supp. at 
1244. Further, because substantial evidence does not require the pre- 
ponderance of the evidence, “the possibility of drawing two inconsistent 
conclusions from the evidence does not prevent an administrative agen- 
cy’s finding from being supported by substantial evidence. Consolo v. 
Federal Maritime Comm’n, 383 U.S. 607, 619-20 (1966), quoted in Mat- 
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sushita Elec. Indus. Co. v. United States, 3 Fed. Cir. (T) 44, 51, 750 F. 2d 
927, 933 (1984). 

Despite their strenuous disclaimer to the contrary, Taiwan plaintiffs 
ignore the above-cited authorities and in eighty-five pages of argu- 
ment — amounting largely to a wholesale foray into each of the like prod- 
uct factors addressed by the Commission — urge that the court change 
the priority of the factors; reevaluate the significance and relevance of 
the similarities, distinctions, and overlaps in the like product factors; 
reweigh conflicting or inconsistent evidence on “key factual findings;” 
and generally substitute the court’s judgment on factual matters com- 
mitted to the Commission’s expertise and role as the finder of fact. In 
short, the Commission’s like product analysis is supported by substan- 
tial evidence and is otherwise in accordance with law, except as pertains 
to the issue of blends. 

The court must agree with Taiwan plaintiffs contention that the 
Commission’s finding of a clear dividing line in the U.S. sweater indus- 
try based on fiber composition predicated on the minor position of 
blends in the market is unsupported by substantial evidence. 

The Commission’s finding of the minor position of blends was signifi- 
cant in the determination of the like product under the clear dividing 
line standard. Regarding the significance of blends, the Commission 
stated that “[t]he apparently small role played by sweaters of blends of 
different fibers increases the feasibility and appropriateness of drawing 
a clear dividing line on the basis of fiber.” ITC Report at 18. See also id. 
at 20 n.53 (“the relative insignificance of blends of different fibers make 
it possible to draw a dividing line according to fiber.”) 

Pertaining to the Commission’s data on blends, a majority of the U.S. 
producers who responded to the questionnaires (28 out of 48) did not an- 
swer the questions; and of the 20 producers who responded, 10 indicated 
that they produced sweaters in multifiber blends. The court holds that 
the Commission’s like product determination, insofar as it was based on 
a finding of the minor position of blends in the U.S. market, is unsup- 
ported by substantial evidence and is remanded for further investiga- 
tion and/or reconsideration. 


CONCLUSION 


For the reasons stated above, IT IS HEREBY ADJUDGED AND ORDERED: 

1. On the present agency record, the Commission’s final injury deter- 
minations are unsupported by substantial evidence and are otherwise 
not in accordance with law. 

2. The Commission’s determinations are remanded for further pro- 
ceedings consistent with this opinion. 

3. The Commission shall transmit its new determinations and report 
on remand to the Clerk of this court within 45 days after the entry of this 
Order. Plaintiffs, or any of them, shall have 10 days thereafter to re- 
spond to the Commission’s report on remand; defendant and defendant- 
intervenor each shall have the option of replying to plaintiffs’ 
submissions within 10 days thereafter. 
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Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jane E. Meehan); Office of 
the Chief Counsel for Import Administration, U.S. Department of Commerce (Jeffery C. 
Lowe), of counsel, for the defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Todd C. Fineberg) for the intervenor-defendant. 


AquiLino, Judge: The plaintiffs have interposed a motion for judg- 
ment on the record compiled by the International Trade Administra- 
tion, U.S. Department of Commerce (“ITA”) sub nom. Portable Electric 
Typewriters from Japan, Final Results of Redetermination Pursuant to 
Court Remands herein per Slip Op. 91-58,15CIT__, 771 F.Supp. 374 
(1991), and in Smith Corona Corp. v. United States,15 CIT _, 771 
F.Supp. 389 (1991). These results have led to entry of final judgment in 
the latter action, while in this action the plaintiffs now pray for a second 
remand to the ITA for “recalculation of the reported dumping margins 
found for Brother Industries, Ltd.” 


I 


Those margins are listed in the remand results at bar as follows: 


Weighted average 
Review period (percent) 


May 21, 1982 through May 20, 1983 
May 21, 1983 through May 20, 1984 
May 21, 1984 through April 30, 1985 
May 1, 1985 through April 30, 1986 


The results state (at page 2) that Slip Op. 91-58, familiarity with which 
is presumed herein, directed the ITA to 


1) attempt to take into account Brother’s submission of a supple- 
mental purchase price sales listing for the 19841985 review period 
* * *: 2) allow Brother an opportunity to attempt to persuade the 
Department that application of 19 CFR section 353.56 (b) * * *is 
appropriate for a portion of the 1985-1986 administrative review 
period * * *; 3) deduct from foreign market value (FMV) the full 
amount of claimed rebates for the 1984-1985 and 1985-1986 re- 
view periods * * *; 4) correct the double deduction of corporate ad- 
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vertising expenses in all four review periods * * *; 5) adjust the 
constructed values for three models for differences in circum- 
stances of sale * * *; 6) correct the double addition of packing ex- 
penses to the constructed values of three models in the 1983-1984 
review period * * *: 7) correct the double counting of certain pur- 
chase price sales in the 1983-1984 review period * * *; 8) deduct 
certain positive sales transactions from the home market sales list- 
ing for the 1983-1984 review period * * *; 9) correct a computer 
programming error that caused an erroneous exporter’s sales price 
(ESP) offset adjustment to be used in the ESP programs for all four 
review periods* * *;10)usethecontract date as the date of sale for 
all of Brother’s purchase price sales * * *; and 11) deduct selling 
commissions from FMV for two models for the 1982-1983 review 
period, and for one model for the 1985-1986 review period * * *. 


To the extent the plaintiffs disagree with the results of the agency’s 
attempt to satisfy this mandate, their motion for a second remand is 
subdivided into two main points, to wit, “certain clerical and ministerial 
errors should be corrected” and “the ITA’s refusal to grant an exchange 
rate adjustment in the 19851986 period is not supported by substantial 
evidence and is not in accordance with law”. 


II 


The plaintiffs contend in particular in the first section that the re- 
ported dumping margin for 1984-85 is in error, that the 1982-83 and 
1985-86 home-market-sales data continue to encompass erroneous in- 
formation and that the total amount of the mandated deduction of re- 
bates still has not been realized in the foreign-market-value 
computations. 

On their part, the defendant and the intervenor-defendant agree that 
the margin set forth for 1984-85 is an inadvertent typographical error: 
it is, in fact, 0.0481 percent and should have been so reported. They also 
agree, for the most part1, to remand with respect to full deduction of 
dealers’ period rebates from foreign-market value for 1985-86. How- 
ever, they do not agree that errors requiring correction remain in the 
home-market-sales data. 

Slip Op. 91-58 directed deletion of “certain positive sales transactions 
* * * erroneously included in the ITA’s home-market data base”. 15 
CiITat__, 771 F.Supp. at 388. The plaintiffs now argue that this was 
effectuated for only one of three transactions, while the defendant re- 
sponds that all were deleted as directed. 

The plaintiffs raised this point in their comments upon release of the 
ITA’s preliminary results2, and the agency’s response thereto indicates 
that it recognized that error still existed. See Final Results at 23. None- 
theless, and contrary to defendant’s present claim of compliance, an ex- 


1 The intervenor-defendant agrees that errors were made but argues that Slip Op. 91-58 did not authorize a deduc- 
tion for every sale. See Memorandum of Points and Authorities in Opposition to Plaintiff's Second Motion for Judg- 
ment on the Agency Record, pp. 17-18. However, the plaintiffs have satisfied the ITA, and this court, that “[t)his error 
can be corrected on remand.” Defendant’s Memorandum, p. 28. 


2 See Confidential Record Document (“ConfDoc”) 6 at 9-10. 
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cerpt from its computer printout proffered by the plaintiffs seems to 
show that at least one of the disputed sales has not actually been ex- 
punged. See Plaintiffs’ Reply Memorandum, Attachment 2. A compari- 
son of the figures provided to the ITA in plaintiffs’ comments on the 
preliminary results (and derived from an agency printout dated Novem- 
ber 8, 1991) with those now provided by the plaintiffs (and derived from 
an ITA printout dated December 19, 1991) also indicates that all of the 
required corrections have not been made.3 

The plaintiffs request remand in order for the agency to print its 
home-market computerized data for the typewriter models and months 
at issue to determine whether the contested information does indeed re- 
main. The request is granted. While it may be true, as the intervenor-de- 
fendant argues, that the result of any correction(s) will be de minimis, 
further attention to this issue would not be inappropriate as remand al- 
ready is necessary on the grounds referred to above. See, e.g., Slip Op. 
91-58, 15 CIT at __, 771 F.Supp. at 384, citing Koyo Seiko Co. v. 
United States, 14 CIT 746 F.Supp. 1108 (1990), and Serampore Indus- 
tries Put. Ltd. v. U.S. Dep’t of Commerce, 12 CIT 825, 834, 696 F.Supp. 
665, 673 (1988). 


III 


The remaining question is whether or not the ITA’s decision not to lag 
the foreign-exchange rate according to special rules for investigations 
now codified at 19 C.F.R. § 353.60(b)4 is supported by substantial evi- 
dence on the record and was otherwise in accordance with law. With the 
advent of the Trade Agreements Act of 1979, the agency described the 
rationale of such rules as follows: 


* * * Antidumping investigations are meant to determine whether 
prices of merchandise sold in the United States are at less than “fair 
value.” When exchange rates are fluctuating substantially, a given 
dollar price of a product in the United States could change techni- 
cally from fair to “unfair” literally from day to day, even if the for- 
eign price of the product denominated in the foreign currency also 
remained constant. This result is not called for by the language or 
purpose of the Act. It would be unrealistic to expect business to 
change prices instantaneously to take account of fluctuating ex- 
change rates. So too, weekly price changes could create substantial 
confusion and inconvenience for the customers of that business. 
The regulation, then, allows a reasonable period in which the 
business may take sustained exchange rate fluctuations into ac- 
count. The regulation further instructs that temporary fluctua- 
tions should not be the sole basis for determinations of less than fair 
value sales. Businesses are to be given time to assess whether one 


3a comparison of the original foreign-market value of the Zorongo 11 with both the preliminary and final results 
suggests that the only difference is due to correction of a selling-commission adjustment. A similar circumstance is evi- 
dent when one compares the original Wordshot foreign-market value with that value in the preliminary results, and a 
comparison of the preliminary with the final results reflects only deduction of the dealers’ rebates. Compare Plaintiffs’ 
Memorandum at 8-9 and Attachment 2 with ConfDoc 6, pp. 9-12 and Attachment 1. 


4 Cf. Slip Op. 91-58, 15 CIT at , 771 F.Supp. at 384-85 and n. 16. 
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currency has truly appreciated against another before changing 
their pricing practices. 


Melamine in Crystal Form From the Netherlands; Antidumping; 
Amendment of Final Determination, 45 Fed.Reg. 29,619, 29,620 (May 5, 
1980), recited in Melamine Chemicals, Inc. v. United States, 732 F.2d 
924, 932 (Fed.Cir. 1984). More recently, in Industrial Quimica del 
Nalon, S.A. v. United States, 13 CIT 1055, 1065, 729 F.Supp. 103, 
111-12 (1989), the court stated that, if 


currency fluctuations are beyond the exporter’s control in fair 
value investigations, it is difficult to understand why ITA will apply 
the rule to eliminate a factor beyond the exporter’s control in the 
initial dumping investigation (a determination using a mere esti- 
mate of foreign market value), but not in an administrative review 
(when actual foreign market value must be used). Ifa factor is truly 
beyond the control of the exporter, the exporter cannot, by defini- 
tion, make adjustments to compensate. The rationale of the special 
rule, then, should apply whether the proceeding is a dumping deter- 
mination or a subsequent review.5 


This decision was handed down after joinder of issue herein, but this 
court concluded in Slip Op. 91-58 that it represented an interpretation 
of existing law which, if applied, might have altered the result and also 
that stare decisis counseled reliance on the reasoning in this action. See 
15 CIT at __, 771 F.Supp. at 385. The plaintiffs were thereupon af- 
forded an opportunity on remand to attempt to persuade the ITA to 
grant a foreign-exchange-rate adjustment for the 1985-86 review pe- 
riod. 

In that proceeding, the agency concluded that a sustained shift in ex- 
change rates had occurred during that period, a conclusion which is not 
disputed by the parties, but also that the plaintiffs failed to demonstrate 
that they had “adequately revised [their] prices given the sustained ap- 
preciation of the yen”. Final Results, p. 24. 

In Slip Op. 91-58, this court stated that “it can be expected that those 
covered by an antidumping-duty order will factor their expectations as 
to future rates of exchange into their pricing” and that “it is rational to 
presume that during subsequent administrative reviews currency ad- 
justment perceived as necessary has already been made.” 15 CIT at 
___,771 F.Supp. at 385. With remand to the ITA for possible rebuttal of 
this presumption, what has been established is that the Japanese yen 
began steady and sustained appreciation in value as against the dollar 
after a highly-publicized summit meeting held on September 22, 1985. 
See, e.g., ConfDoc 9 at 2-3; Record Document 13 at 2; Final Results at 13 
(“the efforts of the United States, Japan, West Germany, France and the 
United Kingdom in the Plaza Accords to reduce the exchange rate value 
of the dollar vis-a-vis foreign currencies were widely known”). The re- 


5 Emphasis in original. But compare Sugiyama Chain Co. v. United States, 16 CIT , Slip Op. 92-98 (June 30, 
1992). In any event, after remand, the court in Industrial Quimica affirmed the agency’s decision not to make a for- 
eign-exchange-rate adjustment therein. See Slip Op. 91-43, 15 CIT (May 24, 1991). 
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mand results also establish price increases during the review period ona 
number, although not all, of plaintiffs’ products, but the record at bar 
does not show that the plaintiffs have sustained their “burden of demon- 
strating an inability to contemplate exchange rates as they developed.” 
15CITat__, 771 F.Supp. at 385. Hence, the ITA’s denial of their re- 
quest for application of 19 C.F.R. § 353.56(b) (1988) must be, and it 
hereby is, affirmed. 


IV 


In view of the foregoing, plaintiffs’ motion for judgment on the agency 
remand record is granted to the extent that this action is remanded to 
the ITA for (1) deletion of the transactions identified by the plaintiffs as 
still in the home-market data for 1982-83 or 1985-86, (2) deduction of 
the full amount of the Brother dealers’ period rebates and (3) correction 
of the reported 1984-85 dumping margin from .48 to .0481 percent. 

The ITA may have 45 days from the date hereof to carry out these 
tasks and to report the results thereof to the court, including, if man- 
dated, revised dumping margins. On all other issues, plaintiffs’ motion 
for judgment on the agency remand record must be, and it hereby is, de- 
nied. 


(Slip Op. 92-122) 


FLORAL TRADE COUNCIL, PLAINTIFF Uv. UNITED STATES, DEFENDANT 
Court No. 91-07-00536 
[Remanded.] 
(Dated July 30, 1992) 


Stewart & Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon Jr., and 
Jimmie V. Reyna) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, United States Department of Justice, Civil Division (Jane E. Meehan); 
Office of Chief Counsel for Import Administration, United States Department of Com- 
merce (Patrick V. Gallagher, Jr.), of counsel, for the defendant. 


OPINION 


REsTanl, Judge: This is a challenge to the final results of an adminis- 
trative review of an antidumping order. Certain Fresh Cut Flowers 
From Mexico, 56 Fed. Reg. 29,621 (Dep’t Comm. 1991) (final admin. re- 
view). Plaintiff challenges the zero rate of duties for future entries as- 
signed “all other” producers, that is, those not investigated. 

For the six producers named in the administrative review conducted 
pursuant to 19 U.S.C. § 1675 (1988), ITA found margins of dumping on 
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the basis of verified data for the period under review or based on the 
“best information otherwise available” (“BIA”) where data was not sub- 
mitted or was not verifiable. See 19 U.S.C. § 1677e(c) (1988). The results 
of the investigations for the six producers were as follows: 


Company Method 

Florex ; Verified data for current period. 

Rancho el Aguaje 0 Verified data for current period. 

Rancho el Toro 0 Verified data for current period. 

Rancho Mision el Descanso : BIA rate based on verified rate from 
original investigation. 

Tzitzic Tareta : BIA rate based on verified rate from 
earlier review. 

Visaflor : BIA rate based on BIA rate from 
original investigation. 


56 Fed. Reg. at 29,625. 

For original “less than fair value” (“LTFV”) investigations, ITA’s 
past practice has been to use a weighted average of all of the positive 
rates, both verified and BIA, to calculate an “all other” rate. This gen- 
eral methodology has been approved by this court. Serampore Indus. 
Put. Ltd. v. U.S. Dep’t of Commerce, 12 CIT 825, 827-29, 834, 696 F. 
Supp. 665, 668-69, 673 (1988). For companies not investigated in subse- 
quent reviews, ITA’s practice has been to apply the rate from the origi- 
nal investigation. See 19 C.F.R. § 353.22(e) (1991); Certain Fresh Cut 
Flowers From Mexico, 55 Fed. Reg. 12,696, 12,699 (Dep’t Comm. 1990) 
(final admin. review). The theory is that dissatisfied parties may request 
a review to set a rate for actual assessment of duties. For new entrants 
into the market, also known as “new shippers,” ITA has utilized the 
highest verified rate for the reviewed period. See Certain Fresh Cut 
Flowers From Mexico, 55 Fed. Reg. at 12,700. This apparently was the 
general practice. In this case, however, ITA rejected the highest verified 
rate because it was not considered representative. 56 Fed. Reg. at 
29,623. That left the highest verified rate at zero. Plaintiff takes issue 
with that decision, but it also challenges the decision to apply the zero 
rate to future entries of all uninvestigated parties, that is, both old and 
new shippers.1! 

ITA arrived at its new approach through a series of choices. First, it 
decided that use of two general rates, one for past shippers and one for 
new shippers, presented administrative difficulties for Customs in car- 
rying out the antidumping order. 56 Fed. Reg. at 29,623. Next it decided 
to use its previous new shipper methodology for past participants. Al- 


1 Plaintiff also moves to strike two memoranda forwarded to this court by the defendant on March 13, 1992, as well as 
portions of defendant’s brief referring to those memoranda. ITA apparently relied on the memoranda in deciding to 
apply a single rate to old and new shippers. Plaintiff seeks to strike these items although they were in existence at the 
agency prior to the determination at issue. 

The motion to strike is denied. Both the preliminary and final results of the antidumping administrative review indi- 
cated use of the new methodology for calculating an “all other” rate. Moreover, in the final results, plaintiff even com- 
mented upon this change. 56 Fed. Reg. at 29,623. Plaintiff also noted this change in its opening brief. Plaintiff's Brief at 
7. There is no indication that inclusion of the memos caused plaintiff actual prejudice. In an earlier Floral Trade deci- 
sion, this court recognized that “those documents at the agency which become sufficiently intertwined with the rele- 
vant inquiry are part of the record no matter how or when they arrived at the agency.” Floral Trade Council v. United 
States, 13 CIT 242, 243, 709 F. Supp. 229, 230 (1989) (emphasis added); see also Intrepid v. Int’l. Trade Admin., 16 CIT 
___,__, 787 F. Supp. 227, 229 (1992) (administrative record includes more than just those documents “submitted” 
by the parties in connection with a particular case). 
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though this approach may present problems of fairness in a variety of 
circumstances, the issue before the court is whether this methodology is 
acceptable as applied in this case. See Ceramica Regiomontana, S.A. v. 
United States, 10 CIT 399, 404, 636 F. Supp. 961, 965 (1986), aff'd, 5 
Fed. Cir. (T) 77, 810 F.2d 1137 (Fed. Cir. 1987). The first issue to be ad- 
dressed is whether ITA may use a single “all other” rate for “old” and 
“new” shippers. Apparently it is difficult for Customs to determine 
which producers are “new shippers.” This industry is extremely frag- 
mented and new producers enter the market frequently. Assuming that 
no statutory or regulatory barriers to use of a single rate exist, the prac- 
tical decision to utilize a single rate appears justified. 

Because the single rate chosen was the former “new shipper” rate, the 
court, sua sponte, raised the issue of whether 19 C.F.R. § 353.22(e)(2) 
prohibits ITA from applying new deposit rates to “old” participants not 
covered by the review. 19 C.F.R. § 353.22(e) reads as follows: 


(e) Automatic assessment of duty. 

(1) For orders, if the Secretary ieee not receive a timely request 
under paragraph (a)(1), (a)(2), or (a)(3) [requests for administra- 
tive reviews] of this section, the Secretary, without additional no- 
tice, will instruct the Customs Service to assess antidumping duties 
on the merchandise described in paragraph (b) of this section at 
rates equal to the cash deposit of, or bond for, estimated antidum- 
ping duties required on that merchandise at the time of entry, or 
withdrawal from warehouse, for consumption and to continue to 
collect the cash deposits previously ordered. 

(2) If the Secretary receives a timely request under paragraph 
(a)(1), (a)(2), or (a)(3) of this section, the Secretary in accordance 
with paragraph (e)(1) of this section will instruct the Customs Serv- 
ice to assess antidumping duties, and to continue to collect the cash 
deposits, on the merchandise not covered by the request. 


19 C.F.R. § 353.22(e) (1991). The government argues that “the cash de- 
posits” in subsection (e)(2) does not refer to “the cash deposits previ- 
ously ordered” despite the reference in subsection (e)(2) to subsection 
(e)(1), which contains such language. This does not appear to the court 
to be the best reading of the plain language of the regulation. Nonethe- 
less, based on the arguments presented in this case, and in view of the 
need for a single “all other” rate in some instances and the possibility 
that some prior rates may be too old for application to new shippers (see 
Manifattura Emmepi S.p.A. v. United States, 16 CIT ___, Slip Op. 
92-115, at 9-14 (July 20, 1992)), the court has not been convinced that 
ITA’s construction of its regulation is unreasonable.2 Accordingly, the 
court finds no error in Commerce’s decision to use a single future depos- 
it rate for both “old” uninvestigated companies and new entrants. 


2 Because importing interests did not intervene in this case, the court is unprepared to conclude as a general proposi- 
tion that ITA’s new approach is consistent with its regulation. The court is concerned that all relevant arguments may 
not have been made on this issue, as well as with regard to several of the subsidiary points of procedure for calculating 
the unified “all other” rate. 
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The next issue is whether the choice of the particular unified “all 
other” rate was reasonable. Several options were available: the original 
“all other” rate from the LTFV investigation; the new shipper rate; or a 
new rate which would compensate for the particular problems of this 
case caused by elimination of the highest verified rate. Commerce does 
not appear to have considered all of these options. It simply applied its 
formula for the “new shipper” rate to derive an “all other” rate, without 
explanation as to why it was the appropriate choice in this case. 

As indicated, the past new shipper formula employed the highest veri- 
fied rate. Use of this rate presents some concerns. Ordinarily, one would 
expect that, where a partial review is requested by an importer or pro- 
ducer, use of the highest verified rate as a unified “all other” rate may be 
unfair to domestic parties unless the domestic parties have enough in- 
formation to request that parties known to be dumping be added to the 
review.3 Where the domestic party requests a review, one might expect 
some uninvestigated importers to be prejudiced by use of the highest 
verified rate. Obviously, parties request reviews they expect will give 
them better results than the LTFV or previous review margins. As the 
parties had no notice of ITA’s new practice, both sides probably took ac- 
tion or inaction based on ITA’s old practice. In this case, had ITA fol- 
lowed its new practice entirely, all uninvestigated importers would have 
received the highest verified rate of 264.43%, a high rate indeed. Unfair- 
ness to importers was eliminated in this case by rejecting the 264.43% 
rate. 

The basis for exclusion of the 264.43% rate was unrepresentative- 
ness. Florex’s accumulated interest expenses from a separate line of 
business that never began operations skewed its cost of production fig- 
ures and should not have been included in the review analysis. The fact 
that none of the other verified respondents carried a similar expense 
confirms that Florex’s situation is atypical. Moreover, because Florex 
represents only a small fraction of the industry, ITA did not err in find- 
ing it would be punitive to maintain Florex’s rate as the “all other” rate. 

What followed, however, was a reversion to a zero rate for the “all 
other” rate because ITA rejected use of any rates based on BIA. As indi- 
cated, this court has approved “all other” rates based on an average that 
includes BIA rates. Exceptions have been recognized if a rate is found to 
be unrepresentative or there is some other just reason for exclusion of 
the rate from the general calculations. See, e.g., Auto Telecom Co., Ltd. v. 
United States,15CIT___,__—_—«, 765 F. Supp. 1094, 1096 (1991) (in two 
company investigation, BIA rate based on Japanese affiliate excluded 
from application to “all others” and verified zero rate based on 
Taiwanese data applied to Taiwanese “all others”), aff'd sub nom. 
Bitronic Telecoms Co., Lid. v. United States, 954 F.2d 733 (Fed. Cir. 
1992) (table); National Knitwear & Sportswear Ass’n v. United States, 
15CIT__—,__—, 779 F. Supp. 1364, 1373-74 (1991) (unrepresentative 


3 As both plaintiff and the Customs Service make clear, relations between importers and producers are ill defined in 
this industry. Thus, the source of dumping may not be apparent. 
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BIA rate excluded from “all other” calculation). In this case, however, 
ITA has not relied on unique facts to justify exclusion of all BIA rates. 

Not all BIA rates are inappropriate for use in calculating unified “all 
other” rates. BIA may be very close to reality. It is sometimes derived 
from averages, and need not be simply the highest rate found or the one 
alleged by petitioner. In the case at hand, the BIA rates selected were 
earlier verified rates for some companies and an earlier BIA rate that 
was not out of proportion. There is no reason to believe that these 
are punitive rates. They are merely the best information otherwise 
available. 

The court believes that Commerce has taken too little note of the re- 
medial nature of the statute and the possible unfairness of application of 
its new procedure in this case. The total elimination of the Florex rate4 
and exclusion of all BIA rates results in an “all other” rate improperly 
skewed to reflect the practice of non-dumping importers. See Serampore 
Indus., 12 CIT at 829, 696 F. Supp. at 669. To the extent possible ITA 
must determine an accurate dumping margin. Rhone Poulenc, Inc. v. 
United States, 899 F. 2d 1185, 1191 (Fed. Cir. 1990). Where four of six 
importers covered by a review are assigned positive margins, it is a fair 
assumption that use of a zero margin for “all other” importers will de- 
feat the statute’s purpose. 

In conclusion, ITA is not precluded in this case from using one “all 
other” rate for “old” and “new” shippers. Neither did it err in rejecting 
as the “all other” rate an out of proportion rate explained by factors un- 
associated with the overall industry. It did err in failing to adjust for that 
action, and in selecting an “all other” rate based on a zero rate when 
other positive rates of a not unrepresentative nature had been deter- 
mined for other companies. Accordingly, ITA is to calculate its “all 
other” rate with due attention to the positive rates. Although the BIA 
rates found in this case do not seem unrepresentative, ITA need not use 
the BIA rates in the actual calculation, if it devises a method which re- 
mains fair despite the exclusion of BIA rates. This matter is remanded 
for forty-five days. Objections shall be due within ten days thereof. Re- 
sponses shall be due seven days thereafter. 


4 ITA does not explain why it did not adjust for the interest expense and whether that would make the Florex rate 
usable. It also does not explain why an average rate rather than the highest rate is not selected. 
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NATIONAL ADVANCED SYSTEMS, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 88-01-00015 


Plaintiff moves pursuant to Rule 37 of the Rules of this Court to compel responses to its 
interrogatory nos. 3-8, 10, 13-15, 22, 24-26 and 28-35; request for admission nos. 16 and 
18; and document request no. 1. 

Held: Plaintiff's motion is denied with respect to interrogatory nos. 3-8, 10, 13, 22, 
24-25, 32 and 35. Plaintiff's motion is granted with respect to interrogatory nos. 14-15, 
26, 28-31 and 3334; request for admission nos. 16 and 18; and document request no. 


(Dated July 30, 1992) 


[Plaintiff's motion is granted in part and denied in part.] 

Brobeck, Phleger & Harrison (Jeffrey S. Kingston and Renata B. Hesse) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Civil Division, Commercial Litigation Branch, U.S. De- 
partment of Justice (Saul Davis) for defendant. 


OPINION AND ORDER 


Tsouca.as, Judge: On January 30, 1992, plaintiff, National Advanced 
Systems (“NAS”), served the government with interrogatories, re- 
quests for admission, and a document request. The government’s re- 
sponses were provided on or about April 4, 1992. Plaintiff claims that 
these responses are incomplete and moves pursuant to Rule 37 of the 
Rules of this Court to compel responses to its interrogatory nos. 3-8, 10, 
13-15, 22, 24-26 and 28-35; request for admission nos. 16 and 18; and 
document request no. 1.1 Parties are faced with a discovery cut-off date 
of August 14, 1992. 

Plaintiff claims that these discovery requests deal with the basic facts 
of the government’s case regarding the importation and dutiability of 
plaintiff's Additional Instruction Processors (“AIP”), and that govern- 
ment’s complete responses are necessary for NAS to prepare for trial. 
Defendant objects to these discovery requests on the grounds that the 
answers will reveal attorney work-product and that they are irrelevant. 
Oral argument on this motion was heard on July 21, 1992. 


DISCUSSION 


1. Attorney Work-Product: 


According to Rule 26(b)(3) of the Rules of this Court, “a party may ob- 
tain discovery of documents and tangible things otherwise discoverable 
* * * and prepared in anticipation of litigation or for trial by or for an- 
other party or by or for that other party’s representative * * *.” This 
may be done “only upon a showing that the party seeking discovery has 
substantial need of the materials in the preparation of the party’s case 


1 Document request No. 1 seeks all documents identified in response to plaintiff's interrogatories and requests for 
admission. 
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and the party is unable without undue hardship to obtain the substan- 
tial equivalent of the materials by other means.” USCIT R. 26(b)(3) (em- 
phasis omitted). 

In Hickman v. Taylor, 329 U.S. 495 (1947), the Supreme Court stated 
that 


[m]Jutual knowledge of all the relevant facts gathered by both par- 
ties is essential to proper litigation. To that end, either party may 
compel the other to disgorge whatever facts he has in his posses- 
sion. The deposition-discovery procedure simply advances the 
stage at which the disclosure can be compelled from the time of trial 
to the period preceding it, thus reducing the possibility of surprise. 


Id. at 507. 

In doing so, however, the court shall protect against disclosure of at- 
torney work-product; specifically the “mental impressions, conclusions, 
opinions, or legal theories of an attorney or other representative of a 
party concerning the litigation.” See USCIT R. 26(b)(3); see also Hick- 
man, 329 U.S. at 508. 

The Supreme Court in Hickman “explicitly refused to extend the defi- 
nition of ‘work product’ to include the specific facts upon which a party’s 
contentions are based.” Rheem Mfg. Co. v. Strato Tool Corp., 276 F. 
Supp. 1005, 1007 (D.N.J. 1967). 

While some of the information sought by plaintiff is factual, plaintiff 
is also asking the government to supply them with information provided 
in judicial rulings and findings, textbooks, treatises, dictionaries, and 
the like. NAS is entitled to complete factual background of this case in 
order to adequately prepare for trial, but it cannot expect the govern- 
ment to perform its research. See Lewis v. Chicago Housing Authority, 
1991 U.S. Dist. LEXIS 15082 (N.D. Ill. Oct. 18, 1991); see also Virginia 
Elec. & Power Co. v. Sun Shipbuilding & Dry Dock Co., 68 F.R.D. 397, 
402 (E.D. Va. 1975). 

In Lewis v. Chicago Housing Authority, plaintiff's motion to compel 
discovery of “any documents which [defendant] intends to rely on to 
support its contention” was denied. Jd. at 9. The court firmly stated that 
“[(p]laintiff’s attorneys can do their own research on the law * * * and 
argue their own conclusions before this court. [This Court] will not or- 
der defendant to do plaintiff's legal research.” Id. at 10. 

Furthermore, Rule 26(b)(3) explicitly states that a party is entitled to 
discovery if the party “is unable without undue hardship to obtain the 
substantial equivalent of the materials by other means.” In the case at 
hand, the government adequately answered interrogatory nos. 3-8, 10, 
13, 22, 24-25, 32 and 35. Any further information sought by plaintiff as 
contained in judicial rulings and findings, textbooks, treatises, and dic- 
tionaries is obtainable by plaintiff without undue hardship. This Court 
will not order the government to do plaintiff's research for them which 
they are perfectly capable of doing themselves. Therefore, plaintiff's 
motion to compel further responses to interrogatory nos. 3-8, 10, 13, 22, 
24-25, 32 and 35 is denied. 
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2. Interrogatory Nos. 14-15, 26, 28-31 and 33-34; Request for 
Admission No. 16: 


With respect to the remainder of the interrogatories at issue, nos. 
14-15, 26, 28-31, 33-34 and request for admission no. 16, defendant 
claims that these discovery requests are irrelevant or would reveal at- 
torney work product, and refuses to answer them. These requests pri- 
marily focus on two issues. The first is whether the AIP has moving or 
movable parts and therefore can be classified as a machine within the 
meaning of the tariff statutes. The second issue deals with custom and 
usage in the computer industry. Parties “may obtain discovery regard- 
ing any matter, not privileged, which is relevant to the subject matter 
involved in the pending action, whether it relates to the claim or defense 
of the party seeking discovery * * *.” USCIT R. 26(b)(1). In this case, 
plaintiff has a right to these factual answers in order to prepare for trial 
and revealing such information is not attorney work product since it 
would not reveal the thought process of the government. 

Therefore, NAS’s motion to compel responses to interrogatory nos. 
14-15, 26, 28-31, 33-34 and request for admission no. 16 is granted. De- 
fendant must also supply all documents identified in these responses 
pursuant to plaintiff's document request no. 1. 


3. Request for Admission No. 18: 


Finally, NAS moves to compel responses to request for admission no. 
18 which states: “Admit that the imported merchandise is not capable 
alone of functioning as a calculating machine.” Defendant objects to this 
request on two grounds. First, they claim that the request is irrelevant 
and is not reasonably calculated to lead to the discovery of admissible 
evidence. This request is in fact relevant since the crux of plaintiffs case 
is that the AIP is just a component part of a computer that cannot oper- 
ate by itself. 

Defendant additionally claims that the phrase, “is not capable alone,” 
which is contained within admission no. 18, is unclear. Based on plain- 
tiff’s explanation, this Court finds that it is clear plaintiff means that the 
AIP cannot operate standing alone and that it must be connected to a 
computer in order to function. Thus, defendant is hereby ordered to an- 
swer request for admission no. 18 and to supply all documents identified 
in this response pursuant to plaintiff's document request no. 1. 


CONCLUSION 


In accordance with the foregoing opinion, plaintiff's motion to compel 
answers to interrogatory nos. 3-8, 10, 13, 22, 24-25, 32 and 35 is denied 
as defendant has adequately supplied answers thereto. Plaintiff's mo- 
tion to compel answers to interrogatory nos. 14-15, 26, 28-31, 33-34 
and requests for admission nos. 16 and 18 are granted. Defendant is 
hereby ordered to submit answers to the above, as well as all documents 
identified in all discovery requests at issue in this motion, to plaintiff by 
August 6, 1992, at 5 p.m. EST. 
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